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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 


applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7. U.S.C. 601 et seq.), the Animal Welfare Act 
(7 U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 
et seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Pro- 
tection Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 19,515) 


In re MITCHELL MATHENA, d/b/a PLAINSMAN ZOO. AWA Docket No. 108. 
Decided August 13, 1979. 


Annual license fee — failure to pay — Annual report — failure to file — 
Change of business address — failure to notify official — Admission of 
facts — by failure to file answer to complaint — Sanction 


Where respondent violated the Act and the regulations as found herein, respondent is or- 
dered to cease and desist from said violations. And respondent is suspended as a 
registrant under the Act for 30 days and thereafter until he is in full compliance 
with the Act and the regulations issued thereunder. 


Alexandra Maravel, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations issued there- 
under (9 CFR 1.1 et seq.). A complaint issued by the Administrator, Ani- 
mal and Plant Health Inspection Service, in accordance with the Rules of 
Practice Governing Formal Adjudicatory Proceedings Instituted by the 
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Secretary Under Various Statutes (7 CFR 1.130 et seq.), hereinafter re- 
ferred to as the Rules of Practice, was duly served upon the respondent. 


Respondent’s failure to file an answer within the time specified in the 
complaint constitutes an admission of the facts alleged in the complaint 
and a waiver of hearing. (7 CFR 1.136 (a), 1.139). Therefore, this Deci- 
sion and Order adopting the allegations of fact in the complaint as find- 
ings of fact set forth herein is issued under the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 


1. Respondent is an individual whose mailing address is 26 West 300 
Army Trail Road, Bartlett, Illinois 60103 who at all material times was a 
licensee under the Act doing business as Plainsman Zoo. 


2. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards issued pur- 
suant thereto and agreed in writing to comply with said Act, regulations 
and standards. 


3. By letter dated September 1, 1977, respondent was notified that 
his annual report and annual fee were due within thirty days of Septem- 
ber 29, 1977. 


4. Respondent has not paid the annual fee due within thirty days of 
September 29, 1977, in violation of section 2.6 of the regulations (9 CFR 
2.6). 


5. Respondent has not filed his annual report within thirty days of 
September 29, 1977, as required by section 2.7 of the regulations (9 CFR 
2.1). 


6. Respondent moved his place of business from Rural Route #4, Box 
151, Elgin, Illinois to 26 West 300 Army Trail Road, Bartlett, Illinois 
without notifying the Veterinarian in Charge as required by section 2.8 
of the regulations (9 CFR 2.8). 


CONCLUSIONS 


By reason of the findings of fact set forth herein, respondent has vio- 
lated section 2.6, 2.7, and 2.8 of the regulations (9 CFR 2.6 (a), 2.7 (a), 
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2.8). These violations warrant the issuance of a cease and desist order 
against respondent and suspension of respondent’s license for a definite 
period pursuant to the Act (7 U.S.C. 2149 (a), (b) ) and the regulations (9 
CFR 2.6 (f) ). 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a licen- 
see under the Act, shall cease and desist from the following: 


1. Failing to pay the annual license fee due within thirty days of Sep- 
tember 29, 1977. 


2. Failing to file the annual report due within thirty days of Septem- 
ber 29, 1977. 


3. Failing to comply with all the regulations and standards issued pur- 
suant to the Act (9 CFR 1.1 et seq.) 


Respondent’s license is hereby suspended for thirty days and thereaf- 
ter until respondent pays the past due license fee and files the past due 
annual report and until respondent demonstrates that he is in full com- 
pliance with the Act and the regulations and standards issued thereun- 
der. Respondent’s license will not be reinstated and no new license shall 
be issued to respondent until respondent has demonstrated full compli- 
ance with the cease and desist order contained herein. 


Copies of this decision and order shall be served upon the parties. This 
order will become effective* thirty-five days after service upon respond- 
ent, unless an appeal is filed pursuant to the Rules of Practice. (7 CFR 
1.145). 


(No. 19,516) 


In re DEAN DRAKE. AWA Docket No. 123. Decided November 1, 1979. 
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Order of dismissal 


Patricia V. Fettmann, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


Complainant having filed a motion to dismiss and good cause having 
been shown, 


IT IS THEREFORE ORDERED that the above entitled matter shall be 
and is hereby dismissed without prejudice. 


(No. 19,517) 
In re DON HICKMAN. AWA Docket No. 120. Decided November 7, 1979. 


Order of dismissal 


Patricia V. Fettman, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


Complainant filed a Motion to Dismiss without prejudice. Said motion 
is supported by a stipulation of the parties which provides that: 


(1) The terms of their agreement are not to be construed as or implica- 
tions of any admission by respondent of any violation(s) of the Animal 
Welfare Act (7 USC 2131), or the related regulations or standards issued 
thereunder; 


(2) Complainant shall dismiss the application if respondent (a) closes 
his kennels, (b) ceases operations as a dealer, (c) and surrenders his li- 
cense; 


(3) If respondent subsequently resumes operation as a dealer, the 
stipulation provides that complainant shall have the right to again file 
its complaint against respondent. 
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IT SHOULD AND HEREBY IS ORDERED that the complaint is dis- 
missed without prejudice in accordance with the agreement of the par- 
ties. 
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(No. 19,518) 


In re COUNTY FAIR WHOLESALE MEAT COMPANY, INC. FMIA Docket No. 
34. Decided November 29, 1979. 


Amendment of prior order 


Helen Harris, for complainant. 
Edward J. Dauber, Newark, NJ, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


By consent of the parties and with the approval of the Court, it is here- 
by ORDERED that the Stipulation and Consent Decision issued in the 
above matter on May 31, 1979, be and is hereby modified so that para- 
graph IIg thereof will be amended to provide that paragraphs (a) and (e) 
of Section II will become effective on January 1, 1980, for the reason 
that Joel Rubin suffered a personal tragedy involving a death of one of 
the members of his family. 
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Sanction 
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(No. 19,519) 


In re JAMES G. GULLETT. HPA Docket No. 100. Decided December 12, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
in connection with the showing and exhibition of a sored horse. Respondent is as- 
sessed therefor a civil penalty of $750.00. 


Patricia V. Fettmann, for complainant. 
James T. Elrod, Lawrenceville, GA, and 
David Byrne, Jr., Montgomery, AL, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted by the Secretary under Various Statutes (7CFR 1.130 et seq.), 
hereinafter referred to as the “Rules of Practice,” was served upon the 
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respondent named herein. This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 


The respondent admits the jurisdictional facts alleged in the com- 
plaint and the findings of fact set forth herein. Respondent waives a 
hearing and further procedure in this matter and consents to the issu- 
ance of this decision agreed upon between the parties for the purpose of 
settling this matter. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Respondent James G. Gullett is an individual residing at 2732 Bun- 
ten Road, Duluth, Georgia 30136, who was at all times material herein 
the owner of a horse known as “Sir Winston’s Sunrise.” 


2. USDA veterinarians determined that “Sir Winston’s Sunrise” was 
sore when it was entered, shown, and exhibited at the Tri-State 
Championship at Ooltewah, Tennessee, on May 26, 1978. 


3. Respondent denies soring the horse known as “Sir Winston’s Sun- 
rise,” and further denies knowing that the said horse was sore when it 
was entered, shown, and exhibited at the Tri-State Championship at 
Ooltewah, Tennessee, on May 26, 1978. 


CONCLUSIONS 


Respondent’s admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


Respondent James G. Gullett is assessed a civil penalty in the amount 
of $750.00. The penalty shall be payable to the Treasurer of the United 
States by certified check or money order forwarded to Patricia V. Fett- 
mann, Attorney, Marketing Division, Office of the General Counsel, 
South Building, Room 2014, United States Department of Agriculture, 





RICHARD L. THORNTON 1539 
Cite as 38 A. D. 1539 


Washington, D.C. 20250, within 60 days from the date upon which this 
decision becomes effective. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon respondent. 


(No. 19,520) 


In re RICHARD L. THORNTON HPA Docket No. 64. BILL CANTRELL. HPA 
Docket No. 70. Decided November 14, 1979. 


Allegation of violations — failure to sustain — Dismissal 


Where complainant failed to sustain the charges made in complaints against respondents, 
the complaints are dismissed. 


Dorothea A. Baker, Administrative Law Judge. 
Garrett B. Stevens, for complainant. 
David B. Byrne, Jr., Montgomery, AL, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a consolidated administrative proceeding seeking recovery of 
civil penalties and disqualification of the respondents under the Horse 
Protection Act of 1970, as amended (15 U.S.C. 1821 et seq.). The com- 
plaints charge Mr. and Mrs. Richard L. Thornton, the owners of a horse 
named Pride’s Nite Shade, and Mr. Bill Cantrell, the trainer of the horse, 
with transporting, showing and exhibiting the horse at the Twentieth 
Annual Southern Championship Charity Horse Show, Montgomery, Ala- 
bama, on November 12, 1976, while the horse was in a “sored” condition. 


After a hearing, Administrative Law Judge Dorothea A. Baker filed 
an Initial Decision on August 16, 1979, in which she concluded that the 
complainant failed to sustain the pharges against respondents. The com- 
plainant appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to the Administrative 
Procedure Act has been delegated (7 CFR 2.35). 
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On November 9, 1979, the proceeding was remanded to Judge Baker 
for the purpose of making more specific findings of fact. On November 
13, 1979, Judge Baker filed her ruling based on the remand order in 
which she found, “based upon the demeanor of the witnesses,” that “Dr. 
Wood used excessive pressure in palpating the horse, ‘Pride’s Nite 
Shade’.” In the circumstances, as stated in the remand order, p. 6, this 
“sufficiently destroys complainant’s case that no further consideration” 
need to be given to the other matters referred to in the remand order. 
Accordingly, the complaints in this proceeding must be dismissed. 


The complaints filed against the respondents are hereby dismissed. 


(No. 19,521) 
In re SARAH COFFEE. HPA Docket No. 97. Decided November 21, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against her for violating the Act 
in connection with the showing and exhibition of a sored horse. Respondent is as- 
sessed therefor a civil penalty of $500.00. 


Ronald K. Silver, for complainant. 
Dan P. Whittaker, Lewisburg, TN, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed with the Hearing Clerk, USDA 
on January 5, 1979, by the Administrator, Animal and Plant Health In- 
spection Service, United States Department of Agriculture, alleging that 
the respondent had violated the Horse Protection Act as amended. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 
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The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in the matter, neither admits nor denies the remaining allegations of the 
complaint, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 

only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Sarah Coffee, hereinafter referred to as respondent, is an individu- 
al whose address in 715 Hoover Street, Shelbyville, Tennessee. 


(b) At all times material herein, respondent was the owner and exhibi- 
tor of a horse known as “My Fair Lady”. 


(c) On or about May 7, 1977, at the Eighth Annual Jubilee Horse 
Show, Decatur, Alabama, the respondent did show and exhibit the horse 
“My Fair Lady.” United States Department of Agriculture veterinarians 
determined said horse was shown and exhibited while it was “sore” as 
that term is defined in the Act and regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, the following order is 
issued. 


Respondent Sarah Coffee is assessed a civil penalty of $500.00, which 
shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Patricia Fettmann, Office of the 
General Counsel, Room 2014, South Building, United States Depart- 
ment of Agriculture, Washington, D. C. 20250, within thirty (30) days 
from the date this order becomes effective. 
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This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
order is made upon respondents. 
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STANKO PACKING COMPANY, a corproation, and HENRY L. 
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WARNER, JACK. P&S Docket No. 5638. Consent order — 
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(No. 19,522) 
In re DAVID MULSO. P&S Docket No. 5187. Decided December 6, 1979. 


Compliance with bonding requirements — termination of suspension — 
Supplemental order 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


On February 3, 1976, an order was issued in the above-captioned mat- 
ter which, among other things, suspended the respondent as a registrant 
under the Act “. . .for a period of ten days and thereafter until he com- 
plies fully with the bonding requirements of the Act and the Regula- 
tions.” As respondent has now complied with the bonding requirements 
under the Act and the regulations. 


IT IS HEREBY ORDERED that the suspension provision of the order 
of February 3, 1976 is hereby terminated. The order shall remain in full 
force and effect in all other respects. 


(No. 19,523) 


In re HERSH GORIN, d/b/a PLEASANT HILL MEAT COMPANY. P&S Docket 
No. 5687. Decided December 12, 1979. 
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Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a packer thereunder 
in failing to comply with the bonding requirements thereof. Respondent is ordered 
to cease and desist from said violation. 


Peter V. Train, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C.§ 181 et seq.), by a Com- 
plaint and Notice of Hearing filed by the Acting Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent, Hersh Gorin, 
doing business as Pleasant Hill Meat Company, violated the Act and 
regulations issued thereunder (9 C.F.R. §201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 C.F.R.§ 1.138). 


The respondent admits the jurisdictional allegations of Paragraph I of 


the Complaint and Notice of Hearing, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hersh Gorin, doing business as Pleasant Hill Meat Company, here- 
inafter referred to as the respondent, is an individual whose business 
mailing address is 101 Boardman Street, Pleasant Hill, Missouri 64080. 


2. Respondent is, and at all times material herein was: 


(a) A packer within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 
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3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Hersh Gorin, individually or through any corporate or 
other device, in connection with his operations as a packer, shall cease 
and desist from purchasing livestock, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Packers and Stock- 
yards Act and the regulations thereunder. Scales, the weighing of live- 
stock or livestock carcasses (hot and cold weighing), the accounting to 
and payment of the sellers of livestock, and the purchasing of livestock. 


Respondent shall, within sixty (60) days after resuming operations as 
a packer, file with the Regional Supervisor, Packers and Stockyards, 
AMS, 909 Livestock Exchange Building, Omaha, Nebraska 68107, a 
written report setting forth in detail the manner and form of its compli- 
ance with the Order herein. Such filing shall not affect any other obliga- 
tions arising under this Order. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondent. Copies of this decision shall be served upon the parties. 


(No. 19,524) 


In re PALAMERA BEEF CoRP. P&S Docket No. 5659. Decided December 
12, 1979. 
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Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
as found herein. Respondent is ordered to cease and desist from said violations and 
to conduct its operations in accordance with the order herein. 


Thomas M. Walsh, for complainant. 
Dirk W. deRoss and Richard S. Reiser, 
Omaha. NB, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this maccer, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Palamera Beef Corp., hereinafter referred to as the respondent, is a 
Nebraska corporation with its principal place of business located at 25th 
and Z Streets, Omaha, Nebraska 68107. 


2. Respondent is, and at all times material herein was, engaged in the 
business of buying livestock in commerce for the purpose of slaughter, 
and manufacturing and preparing meats and meat food products for sale 
and shipment in commerce. 


3. Respondent is, and at all times material herein was, a packer with- 
in the meaning of that term as defined in the Act, and subject to the pro- 
visions of the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, agents and employees, directly or 
indirectly through any corporate or other device, shall cease and desist 
from: 


(1) Failing to maintain and operate any livestock or monorail scale 
owned or controlled by it in such a manner as to insure accurate and cor- 
rect weights; 


(2) Operating any livestock or monorail scale owned or controlled by it 
while such scale is in a back-balanced condition; 


(3) Operating any monorail scale owned or controlled by it unless the 
hooks, rollers, gambrels or other similar equipment used in connection 
with the weighing of carcasses of the same species of livestock are of uni- 
form weight and the scale’s tare weight has been adjusted to include only 
the weight of such equipment; 


(4) Operating any monorai! scale owned or controlled by it unless, 
prior to the start of each day’s operations, and at least one additional 
time during each day’s operation, such scale has been balanced, the zero- 
load balance verified, and such zero-load balance condition recorded on a 
carcass tag, a kill sheet, or some other permanent document showing the 
date and time when the balance was checked and zero-load balance veri- 
fied, and the name or initials of the person performing the balance 
check; 


(5) Operating any monorail scale owned or controlled by it unless the 
tare weight on such scale has been checked and the scale’s tare correctly 
and properly adjusted prior to the start of each day’s operations, and at 
least one additional time during each day’s operations; 


(6) Operating any monorail scale owned or controlled by it unless, 
prior to the siart of each day’s operations, respondent has conducted a 
proper test of such scale, as such a test is defined and specified in section 
201.78-1 (Instructions for Testing Monorail Scales) of the regulations (9 
CFR 201.78-1); 
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(7) Weighing livestock carcasses or parts thereof at other than their 
true and correct weights; 


(8) Recording inaccurate or incorrect weights on its hot scale sheets or 
kill sheets, on accountings issued to the sellers of livestock, on carcass 
tags, or on any other record or document which purports to show the hot 
or cold weights of livestock carcasses; 


(9) Failing to maintain the identify of each seller’s livestock and the 
carcasses derived therefrom in connection with its purchases on a car- 
cass weight, carcass grade, or carcass grade and weight basis; 


(10) Failing to disclose to the sellers of livestock on a carcass weight 
or carcass grade and weight basis, prior to the purchase of such live- 
stock, complete and accurate details of the purchase contract, including 
the expected date and place of slaughter, carcass price, condemnation 
terms, description of carcass trim, and the grading to be used; and 


(11) Paying sellers of livestock, livestock carcasses or parts thereof, 
on the basis of inaccurate or incorrect weights. 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the facts of all transac- 
tions involved in its business subject to the Packers and Stockyards Act, 
including; 


(1) Carcass tags, kill sheets, or some other permanet record showing 
that respondent’s monorail scales have been checked and the zero-load 
balance verified, prior to the start of each day’s operations, and at least 
one additional time during each day’s operations, and, in addition, the 
date and time when the balance checks were performed, and the name or 
initials of the person performing the balance check; 


(2) A permanent record showing that the tare weight has been 
checked and properly set or adjusted prior to the start of each day’s 
operations, and at least one additional time during each day’s opera- 
tions, and, in addition, the date and time when the tare was checked, and 
the name or initials of the person performing the check; 


(3) Hot scale sheets, kill sheets, carcass tags, accountings issued to the 
sellers of livestock, and any other record or document which purports to 
show the hot or cold weights of livestock carcasses, showing the true and 
correct hot and cold weights of such carcasses; and 


(4) Records of all complaints from the sellers of livestock on a carcass 
weight, carcass grade, and carcass grade and weight basis, concerning or 
related to respondent’s weighing of livestock and livestock carcasses, 
and payment therefor, for a period of two years after such complaint is 
received, including, but not limited to the following information: 
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(a) name and address of complainant; 

(b) date of receipt of the complaint; 

(c) transaction about which complaint is received; 

(d) exact nature of the complaint and its disposition; and 


(e) date of disposition of the complaint. 


Respondent shall deliver a copy of this Decision and Order to all of its 
personnel whose duties or responsibilities include, in whole or in part, 
the operation or maintenance of its livestock and monorail. 


Copies of this Decision shall be served upon the parties. 


(No. 19,525) 


In re DALE CATTLE COMPANY, INC. P&S Docket No. 5666. Decided Octo- 
ber 3, 1979. 


Dealer — operating while insolvent — Financial requirements — failure to 
meet — Admission of facts — failure to file answer — Sanction 


Where respondent violated the Act and the regulations in connection with its operations as 
a dealer thereunder in operating while insolvent, respondent is suspended as a regis- 
trant under the Act until he demonstrates that it is no longer insolvent. 


Thomas M. Heinz, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a complaint filed by the Deputy 
Administrator, Packers and Stockyards, AMS, United States Depart- 
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ment of Agriculture. The complaint alleges respondent’s financial condi- 
tion does not.meet the requirements of the Act (7 U.S.C. 204). 


Copies of the complaint and the rules of practice governing proceed- 
ings under the Act were served upon respondent by certified mail on 
July 30, 1979. Respondent was informed in a letter of service that an an- 
swer should be filed within 20 days, and that failure to file an answer de- 
nying the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such hear- 
ing. 

Respondent has failed to file an answer. Accordingly, the material 


facts alleged in the complaint, which are admitted by respondent’s fail- 
ure to file an answer, are adopted and set forth herein as findings of fact. 


FINDINGS OF FACT 


1. (a) Dale Cattle Company, Inc. hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Abilene, Texas. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account and buying livestock in commerce for the 
account of others; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and to buy livestock in commerce on 
commission. 


(a) As of September 30, 1978, respondent had current liabilities of 
$671,229.93 and current assets of $547,038.05, resulting in an excess of 
current liabilities over current assets of $124,191.88. 


(b) As of November 30, 1978, respondent had current liabilities of 
$945,608.27 and current assents of $750,531.85, resulting in an excess 
of current liabilities over current assets of $195,076.42. 


(c) Respondent’s current liabilities presently exceed its current as- 
sets. 


CONCLUSIONS 
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By reason of the facts stated in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


Respondent is suspended as a registrant under the Act until it demon- 
strates that it is no longer insolvent. When respondent demonstrates 
that it is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective from the sixth day after the decision be- 
comes final. Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this decision becomes final * with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). 


(No. 19,526) 


In re CLYDE E. SMITH. P&S Docket No. 5658. Decided October 5, 1979. 


Admission of facts — failure to file answer — Bonding requirements — fail- 
ure to comply with — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder in failing to comply with the bonding requirements, respondent 
is suspended as a registrant under the Act until he is in full compliance with the 
bonding requirements thereof. 


Jory M. Hochberg, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


* The Decision and Order became final November 19, 1979.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, Agricultural Marketing 
Service, United States Department of Agriculture, charging that the 
respondent willfully violated the Act and the regulations issued thereun- 
der (9 C.F.R. 201.1 et seq.). 


Copies of the complaint and the Rules of Practice (7 C.F.R. 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 


which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. 1.139). 


FINDINGS OF FACT 


1. (a) Clyde E. Smith, hereinafter referred to as the respondent, is an 
individual whose address is Route 6, Box 681, Springfield, Missouri 
65803. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Based on the volume of business conducted by respondent during 
the period from January 1, 1978 through December 31, 1978, as a dealer 
buying and selling livestock in commerce for his own account, respond- 





1554 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A. D. 1552 

ent was required under the Act and the regulations to increase the 
amount of bond coverage maintained to secure the performance of his 
dealer obligations from $5,000 to $22,000. Respondent was notified by 
certified mail that if he continued his livestock operations without ade- 
quate bond coverage as required by the Act and the regulations, he 
would be in violation of section 312 of the Act and sections 201.29 and 
201.30 of the regulations. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer buying and selling live- 
stock in commerce for his own account without furnishing the required 
additional bond coverage required by the Act and the regulations issued 
thereunder. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has willfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 C.F.R. 201.29, 201.30). 


ORDER 


Respondent, his agents or employees, directly or through any corpo- 
rate or other device, in connection with respondent’s operations subject 
to the Act, shall cease and desist from engaging in any business in com- 
merce in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When he has complied with such requirements, a supplemental or- 
der will be issued in this proceeding terminating the suspension. 


This order shall be effective from the sixth day after the Decision be- 
comes final *. Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et 
seq.). 
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(No. 19, 527) 


In re FRANKIE W. CAUGHMAN. P&S Docket No. 5661. Decided October 
18, 1979. 


Bonding requirements — failure to comply with — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a dealer thereunder in failing to comply with the bonding require- 
ments as found, respondent is suspended as a registrant under the Act until he is in 
full compliance with the bonding requirements. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and suppleented (7 U.S.C. 181 et seq.), hereinaf- 
ter referred to as the Act, instituted by a complaint filed by the Acting 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the complaint and the Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 


Respondent has failed to file an answer within the time prescribed by 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) Frankie W. Caughman, hereinafter referred to as the respond- 
ent, is an individual doing business as Frankie Caughman Cattle Com- 
pany. Respondent’s business mailing address is P. O. Box 612, Lexing- 
ton, South Carolina 29072. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock on a commis- 
sion basis in commerce, and buying and selling livestock in commerce for 
his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
purchase livestock for slaughter only. 


2. Respondent was notified in a letter, served upon him by certified 
mail, that if he engaged in business as a market agency or dealer in com- 
merce without adequate bond coverage or its equivalent, as required un- 
der the Act and regulations, he would be in violation of section 312 (a) of 
the Act, and sections 201.29 and 201.30 of the regulations. Notwith- 
standing this notice, respondent has engaged in the business of a dealer 
and market agency, buying and selling livestock in commerce, without 


filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Respondent shall cease and desist from engaging in business in any ca- 
pacity for which bonding is required under the Packers and Stockyards 
Act, as amended and supplemented, and the regulations issued thereun- 
der, without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
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plies fully with the bonding requirements under the Act and regulations. 
When respondent has fully complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating the suspen- 
sion. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective from the sixth day after the decision be- 
comes final *. Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 





(No. 19,528) 


In re ROYAL H. LUEDTKE, ELLIS LAWSON, and GRANT WALKER. P&S 
Docket No. 5653. Decided October 29, 1979. 


Consent order — Sanctions 


Respondents Luedtke and Lawson have consented to issuance of the order herein against 
them for willfully violating the Act and the regulations in connection with their 
operations as dealers thereunder as found herein. Respondents are ordered to cease 
and desist from said violations. And, respondent Luedtke is assessed a civil penalty 
therefor in the amount of $6,000.00 and is suspended as a registrant under the Act 
for 90 days. Respondent Lawson is assessed a civil penalty therefor on $3,000.00 
and is suspended as a registrant under the Act for 45 days. 


Thomas M. Walsh, for complainant. 
Glenn F. Ruud, Rock Island, IL, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act (7 
U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the reg- 


* The Decision and Order became final November 27, 1979.—Ed. 
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ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 


Respondent Royal H. Luedtke admits the jurisdictional allegations in 
paragraph I.A. of the complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


Respondent Ellis Lawson admits the jurisdictional allegations in para- 
graph I.B. of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Royal H. Luedtke (herein referred to as Luedtke) is an 
individual who, at all times material herein, was employed as a salaried 
livestock buyer by Packerland Packing Company, Inc., Green Bay, Wis- 
cosin. Respondent Luedtke’s mailing address is 336 Pin Oak Drive, 
Genesco, Illinois. 


2. Respondent Luedtke, at all times material herein, was engaged in 
the business of buying livestock for Packerland Packing Company in 
commerce for the purposes of slaughter. 


3. Respondent Luedtke is, and at all times material herein was, regis- 
tered with the Secretary of Agriculture as a dealer to buy livestock for 
the purpose of slaughter only. 


4. Respondent Ellis Lawson (herein referred to as Lawson, is an indi- 
vidual whose principal place of business is located at Carthage, Illinois. 
Respondent Lawson’s mailing address is 820 Center Street, Carthage, I]- 
linois 62321. 


5. Respondent Lawson is, and at all times material herein was, en- 
gaged in the business of buying and selling livestock in commerce for his 
own account, and buying livestock in commerce for the accounts of 
others. 
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6. Respondent Lawson is, and at all times material herein was, regis- 
tered with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce. 


CONCLUSIONS 


Respondents have admitted the jurisdictional facts and the parties 
have agreed to the entry of this decision. The decision will therefore be 
entered. 


Respondents, their agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from: 


(1) Engaging in any act, practice, or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 


upon any person in connection with the purchase or sale of livestock; 


(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 


(3) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the origin of such livestock, respondent’s actual purchase price for 
such livestock, or the method or procedure by which respondent ac- 
quired such livestock. 


(4) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding, or course of business with any person where- 
by a dealer, packer, or other purchaser of livestock refrains from compe- 
tition with respondents, or respondents leave any person free from com- 
petition in connection with the purchase of livestock; and 


(5) Respondent Luedtke shall also cease and desist from engaging in 
business as a dealer, buying and selling livestock for his own account, or 
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as a market agency, buying livestock for the accounts of others, while 
employed by any packer as a salaried livestock buyer. 


Respondent Luedtke shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including all purchase and sales invoices or accountings; Pro- 
vided, however, that this requirement shall not apply to respondent’s 
purchases of slaughter livestock in the normal and usual course of his 
business as a salaried livestock buyer for a packer. 


Respondent Luedtke is assessed a civil penalty in the amount of 
$6,000.00, which shall be payable by certified check or by money order 
to the Treasurer of the United States. And, respondent Luedtke is sus- 
pended as a registrant under the Act for a period of ninety (90) days. 


Respondent Lawson is assessed a civil penalty in the amount of 
$3,000.00, which shall be payable by certified check or by money order 
to the Treasurer of the United States. Further, respondent Lawson is 
suspended as a registrant under the Act for a period of forty-five (45) 
days. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 





(No. 19,529) 


In re MORRIS, BROCK (CINCINNATI) Co. INC. P&S Docket No. 5677. De- 
cided November 2, 1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a market agency 
and dealer thereunder as found herein with respect to accounts of sale, net proceeds 
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and improper practices. Respondent is ordered to cease and desist from said viola- 
tions. 


Thomas M. Heinz, for complainant. 
Simon V. Haberman, New York, NY, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Norris, Brock (Cincinnati) Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Cincinnati, Ohio. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock on a 
commission basis and buying and selling livestock in commerce for its 
own account; and 


(b) Registered with the Secretary of Agriculture as a market agen- 
cy and as a dealer to buy and sell livestock in commerce. 


3. At all times material herein, Mr. Robert Cross was the president, 
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general manager, livestock buyer, salesman and * employee of respond- 
ent. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, shall cease 
and desist from: 


(1) Purchasing livestock from consignments for resale for a specula- 
tive account; 


(2) Failing to remit to consignors the entire proceeds from the sale of 
consigned livestock; 


(3) Issuing accounts of sale which fail to show the true and correct 
name of the purchaser of consigned livestock. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


* The signed consent decision submitted to the Administrative Law Judge had the word 
“sole” crossed out. Respondent’s counsel's letter of October 25, 1979, states Respondent 
had no objection to “xxx the clarification of Mr. Crosses [sic] status as the principal [sic] 
rather than the sole employee.” The Judge has issued the Consent Order as it was submit- 
ted. 
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(No. 19,530) 


In re PALERMO ABATTOIR AND MEAT PACKING CO., a corporation, and 
FRANK ANTANASIO, an individual. P&S Docket No. 5679. Decided 
November 13, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder in the issuance of insufficient funds checks and failing to comply with 
the bonding requirements. Respondents are ordered to cease and desist from said 
violations. 


Peter V. Train, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.) by a Complaint and Notice of Hearing filed by 
the Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, alleging that the financial condition of the 
corporate respondent does not meet the requirements of the Act and 
that the respondents violated the Act and the regulations issued there- 
under (9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 C.F.R.§ 1.138). 


The respondents admit the jurisdictional allegations in Paragraphs I 
and II of the Complaint and Notice of Hearing and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor de- 
ny the remaining allegations, waive oral hearing and further procedure, 
and consent and agree, for the purpsoe of settling this proceeding and 
for such purposes only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Palermo Abattoir and Meat Packing Co., hereinafter referred to as 
the corporate respondent, is a corporation whose business address is 240 
East 5th Street, Paterson, New Jersey 07524. 
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2. The corporate respondent is, and at all times material herein was: 


(a) A packer within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. The corporate respondent’s average annual purchases of livestock 
exceed $500,000. 


4. Frank Atanasio, hereinafter referred to as the individual respond- 
ent, is an individual whose business address is 240 East 5th Street, 
Paterson, New Jersey 07524. 


5. The individual respondent is, and at all times material herein was: 
(a) President of the corporate respondent; 


(b) Owner of one hundred (100) percent of the stock of the corpo- 
rate respondent; 


(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent or its successors, in connection 
with their operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and regulations; 
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2. Purchasing livestock in commerce with insolvent, i.e., while cur- 
rent liabilities exceed current assets, unless the corporate respondent 
pays the full purchase price of the livestock at the time of purchase in 
cash, by certified check or wire transfer as provided by section 409 of 
the Act (7 U.S.C. § 228 (b) ); 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


4. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondents. Copies of this decision shall be served upon the parties. 


(No. 19,531) 


In re NORRIS A. BAIE. P&S Docket No. 5678. Decided November 16, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilfull violations 
of the Act and the regulations in connection with his operations as a dealer and 
market agency thereunder as found herein. Respondent is ordered to cease and de- 
sist from said violations and respondent is suspended as a registrant under the Act 
for 45 days. 


Thomas M. Walsh, for complainant, 
Carl E. Peterson; Marshalltown, IA, for respondent, 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
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lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Norris A. Baie, herein referred to as the respondent, is an individ- 
ual doing business as Shortly Hog Buying, Division of Baie Enterprises. 
Respondent’s principal place of business is located at State Center, Iowa. 
Respondent’s business mailing address is P.O. Box 39, State Center, 
Iowa 50257. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account, and buying livestock on a commission basis 
in commerce; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Norris A. Baie, his agents and employees, directly or in- 
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directly through any corporate or other device, shall cease and desist 
from: 


1. Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, respondent’s actual purchase weights or prices for such livestock, 
or the actual charges made for his services; 


2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading weight entries for such livestock; 


3. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or information by reason of which inser- 
tion or omission a false, inaccurate or misleading record is made, wholly 
or in part, of such livestock purchase or sale transaction. 


4. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading weight entries on accounts of purchase, 
invoices, or billings; and 


5. Making or causing to be made false, inaccurate, or misleading ac- 
counts of purchase, invoices or billings a part of his accounts and records 
or of the accounts and records of any other person subject to the Packers 
and Stockyards Act. 


Respondent Norris A. Baie shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose all transactions in- 
volved in his business subject to the Packers and Stockyards Act, includ- 
ing accounts of purchase, invoices and billings documenting respond- 
ent’s purchase and sale of livestock, and which show true, correct, and 
accurate weights for such livestock. 


Respondent Norris A. Baie is suspended as a registrant under the 
Packers and Stockyards Act for a period of forty-five (45) days. 


Respondent Norris A. Baie shall deliver a copy of this Decision and 
Order to each of his employees whose duties or responsibilities include 
the purchase of livestock, accounting to and payment of the sellers of 
livestock, and accounting to, invoicing or billing the purchasers of live- 
stock. In addition, respondent shall secure, and maintain in his records, 
a signed statement acknowledging receipt of this Decision and Order 
from each such employee. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
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by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 19,532) 


In re COUCH CATTLE CO. P&S Docket No. 5665. Decided November 16, 
1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations thereunder in connection with its operations as a dealer 
thereunder in failing to comply with the bonding requirements issued under the 
Act. Respondent is ordered to cease and desist from said violation. 


Thomas M. Walsh, for complainant. 
John R. Naylor, Pueblo, CO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 
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Respondent has filed and is maintaining a reasonable bond, and, there- 
fore, respondent is now in compliance with the bonding requirements 
under the Act and regulations. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Couch Cattle Co., hereinafter referred to as the respondent, is a 
Colorado corporation, with its principal place of business located at 
Rocky Ford, Colorado. Respondent’s mailing address is P.O. Box 325, 
Rocky Ford, Colorado 81067. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for its own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, its officers, directors, agents and employees, directly or 
indirectly through any corporate or other device, shall cease and desist 
from engaging in business in commerce in any capacity for which bond- 
ing is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations promulgated thereunder, without fil- 
ing and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 
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The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 19,533) 


DAVENPORT PACKING CO., INC. RUDOLPH LIPKOWITZ, SEYMOUR 
LIPKOWITZ, AND RONALD S. PRESS. P&S Docket No. 5691. Decided 
November 20, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations issued thereunder as found in connection with their 
operations as a packer under the Act. Respondents are ordered to cease and desist 
from said violations, and the individual respondents are assessed civil penalties of 
$3,000.00 each. 


Eric Paul, for complainant. 
Marvin S. Andich, Rock Island, IL, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States De- 
partment of Agriculture, alleging that the respondents willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


FINDINGS OF FACT 
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1. Davenport Packing Co., Inc., hereinafter referred to as the corpo- 
rate respondent, is an Iowa corporation with its principal place of busi- 
ness at 1st Avenue and 8th Street, Milan, Illinois 61264. 


2. The corporate respondent is now, and at all times material herein, 
was: 


(a) A packer within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter and manufacturing or preparing meats or meat 
food products for sale or shipment in commerce. 


(c) Purchasing, annually, more than $500,000 in livestock for 
slaughter. 


3. Rudolph Lipkowitz, Seymour Lipkowitz, and Ronald S. Press, here- 
inafter referred to as the individual respondents are now, and at all 
times material herein were: 


(a) President and vice presidents, respectively, of the corporate re- 
spondent; 


(b) Directors and owners of 100 per cent of the corporate respond- 
ent’s stock; and 


(c) Responsible for the direction, management and control of the 
operations of the corporate respondent. 


CONCLUSION 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Davenport Packing Co., Inc., and Rudolph Lipkowitz, Seymour Lipko- 
witz, and Ronald S. Press, individually, and as officers, directors, agents 
or employees of Davenport Packing Co., Inc., or any other corporate de- 
vice or successor corporation, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock; 
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2. Purchasing livestock as a packer in commerce while the corporate 
respondent’s current liabilities exceed its current assets, unless respond- 
ents pay the full purchase price of the livestock at the time of purchase 
in cash, by certified check or wire transfer of funds; 


3. Purchasing livestock as a packer in commerce while maintaining a 
bond or trust fund agreement in less than the dollar amount required, 
unless respondents pay the full purchase price of the livestock at the 
time of purchase in cash, by certified check or wire transfer of funds. 


4. Issuing drafts which are not checks in payment for livestock with- 
out having previously obtained and maintained in the records of the cor- 
porate respondent express written agreement for payment by drafts 
which are not checks; 


5. Transmitting by mail checks issued in payment for livestock with- 
out having previously obtained and maintained in the records of the cor- 
porate respondent express written agreements for the mailing of checks. 


In accordance with section 203(b) of the Act (7 U.S.C. 193(b) ), re- 
spondents Rudolph Lipkowitz, Seymour Lipkowitz and Ronald S. Press 
are assessed civil penalties of $3,000.00 each. Respondents shall pay 
these civil penalties to the Treasurer of the United States by certified 
check or money order not later than the seventh day after the effective 
date of this order. Payment shall be forwarded to the Director, Packers 
and Stockyards Division, Office of General Counsel, United States De- 
partment of Agriculture, Washington, D.C. 20250. 


This order shall become effective on the first day after service of the 
order on the respondents. 


(No. 19,534) 


In re C&M MEAT PACKING CORPORATION, NATIONAL MEAT PACKERS, 
INC., and FREDERICK L. CAMERON. P&S Docket No. 5689. Decided 
November 21, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for willfull viola- 
tions of the Act and the regulations in connection with their operations as packers 
thereunder as found herein. Respondents are ordered to cease and desist from those 
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violations. Respondent C&M Meat Packing Corporation is assessed a civil penalty of 
$10,000.00 and is ordered to conform to the provisions of this order. Respondent 
National Meat Packers, Inc., is assessed a civil penalty of $10,000.00 and is ordered 
to conform to the provisions of this order. 


Kenneth H. Vail and Thomas M. Walsh, for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, without any 


admission of liability and for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent C&M Meat Packing Corporation (hereing referred to as 
C&M) is corporation organized, existing and doing business under the 
laws of the State of California, with its principal place of business lo- 
cated at National City, California. C&M’s mailing address is 2501 Cleve- 
land Avenue, National City, California 92050. 


2. C&M is, and at all times material herein was, engaged in the bus- 
iness of (a) buying livestock in commerce for purposes of slaughter, and 
(b) manufacturing and preparing meats and meat food products for sale 
and shipment in commerce. 


3. C&M is, and at all times material herein was, a packer within the 
meaning of that term as defined in the Act, and subject to the provisions 
of the Act. 
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4, Respondent National Meat Packers, Inc. (herein referred to as Na- 
tional) is a corporation organized, existing and doing business under the 
laws of the State of California, with its principal place of business lo- 
cated at National City, California. National’s mailing address is 517 W. 
24th Street, Box N, National City, California 92050. 


5. National is, and at all times material herein was, engaged in the 
business of (a) buying livestock in commerce for purposes of slaughter, 
and (b) manufacturing and preparing meats and meat food products for 
sale and shipment in commerce. 


6. National is, and at all times material herein was, a packer within 
the meaning of that term as defined in the Act, and subject to the provi- 
sions of the Act. 


7. Respondent Frederick L. Cameron (herein referred to as Cameron) 
is an individual whose business mailing address is 2501 Cleveland 
Avenue, National City, California 92050. 


8. Cameron is, and at all times material herein was: 
(a) Secretary and Treasurer of National; 


(b) Owner of approximately 5.56 percent of C&M’s outstanding 
stock; 


(c) Owner of approximately 14.3 percent of National’s outstanding 
stock; 


(d) Plant manager of C&M; 
(e) Plant manager of National. 


9. At all times material herein, Cameron established the policies, con- 
trolled the operations, and directed the activities of C&M and National. 


10. Cameron is, and at all times material herein was, a packer within 
the the meaning of that term as defined in the Act, and subject to the 
provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondents C&M Meat Packing Corporation and National Meat 
Packers, Inc., their officers, directors, agents and employees, successors 
and assignees, directly or through any corporate or other device, and 
respondent Frederick L. Cameron, individually or as an owner or officer 
of any packer subject to the Act, shall cease and desist from: 


1. Directly or indirectly giving, or offering to give, or permitting or 
causing to be given, money or anything of more than nominal value to, 
or for the benefit of, the officers, directors, agents, employees, or repre- 
sentatives of any customer or propective customer as an inducement to 
influence any such persons to purchase or promote purchases of respond- 
ents’ meat or meat food products; 


2. Making or using, or causing to be made or used, ink-stamping de- 
vices which duplicate the stamping devices used by respondents’ cus- 
tomers in connection with such customers’ selection of the beef carcasses 
to be purchased from respondents, without the prior written consent of 
such customers; and 


3. Removing from beef carcasses, or causing to be removed, or alter- 
ing, or causing to be altered, in any manner, a customer’s stamp or other 
similar identifying mark which has been imprinted or placed on any beef 
carcass selected for purchase by or on behalf of any of respondents’ cus- 
tomers, without the prior consent of such customers. 


Respondents shall prepare and maintain accounts, records and memor- 
anda sufficient to fully disclose the details of all gifts and gratuities of 
more than nominal value given by respondents in connection with the 
sale and distribution of meat or meat food products, including, but not 
limited to the following: 


(1) name and business affiliation of the recipient; 

(2) the date the gift or gratuity was made; 

(3) the name of respondents’ employee involved in the transaction; 
(4) adescription of the gift or gratuity, including its value; and 


(5) the purpose of the gift or gratuity. 


Respondents shall deliver a copy of this Decision and Order to all of 
the personnel whose duties or responsibilities include, in whole or in 
part, the sale, or the offering for sale, of meat or meat food products. 
Respondents shall maintain an ongoing information program for all of 
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their personnel designed to insure that such persons are aware of the 
provisions of this Decision and Order. 


Respondent C&M Meat Packing Corporation is assessed a civil penalty 
in the amount of $10,000.00 payable by certified check or money order 
made to the order of the Treasurer of the United States. 


Respondent National Meat Packers, Inc. is assessed a civil penalty in 
the amount of $10,000.00 payable by certified check or by money order 
made to the order of the treasurer of the United States. 


Respondents shall, within sixty (60) days after service of this Decision 
and Order, file with the Regional Supervisor, Packers and Stockyards, 
AMS, Room 2W6, Federal Office Building, 15000 Aviation Boulevard, 
Lawndale, California 90160, a written report setting forth in detail the 
manner and form of their compliance with the Order herein. Such filing 
shall not affect any other obligations arising under this Order. 


In addition to any and all other rights respondents may have to obtain 
modification or termination of this order, which has been designed to en- 
join the practices set forth in the amended complaint, this order shall be 
modified upon application by respondent to the Secretary of Agriculture 
at any time after the expiration of one year from the effective date here- 
of, to eliminate any stricture, limitation, or requirement herein con- 
tained which is not then enforceable or which by reason of any final 
court or agency decision, or change of policy, or failure to adhere to any 
policy, under the Packers and Stockyards Act, is not being enforced as to 
any similar activity and conduct of other packer(s) subject to the 
jurisdiction of the Secretary of Agriculture under the Packers and Stock- 
yards Act, 1921, as amended. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondents. 


Copies of this decision will be served upon the parties. 


(No. 19,535) 


In re GOLDEN WEST MEAT COMPANY, INC. P&S Docket No. 5686. De- 
cided November 26, 1979. 


Consent order 
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Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in failing to comply with the bonding requirement thereof. Respondent is ordered to 
cease and desist from operating as a registrant under the Act without fully comply- 
ing with the bonding requirements. 


Peter V. Train, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a Com- 
plaint and Notice of Hearing filed by the Acting Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent, Golden West 
Meat Co., Inc., willfully violated the Act and regulations issued there- 
under (9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the Complaint and Notice of Hearing, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and such 
purpose only, to the entry of this decision. 


The complaint agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Golden West Meat Co., Inc., hereinafter referred to as the respond- 
ent, is a corporation whose mailing address is 410 South 59th Avenue, 
Phoenix, Arizona 85009. 


2. Respondent is, and at all times material herein was: 


(a) A packer within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 
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3. Respondent’s average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Golden West Meat Co., Inc., its successors, officers, di- 
rectors, agents and employees, directly or through any corporate or 
other device, in connection with its activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in any business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 


by the Act and the regulations. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the 
parties. Copies of this decision shall be served upon the parties. 


(No. 19,536) 


In re NEBRASKA BEEF PACKERS, INC., a corporation, and RUDOLPH R. 
STANKO and RUDOLPH G. STANKO, Individuals. P&S Docket No. 
5648. Decided November 26, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a packer thereun- 
der as found herein. Respondents are ordered to cease and desist from said viola- 
tions and respondents are assessed a civil penalty of $500.00. 
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Thomas C. Heinz, for complainant. 
Steven C. Smith, Gering, NB, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, alleging that the respondents violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admit that the Sec- 
retary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Nebraska Beef Packers, Inc, is a corporation with its principal 
place of business located at Gordon, Nebraska, and its mailing address at 
Box 509, Gordon, Nebraska 69343. 


(b) Nebraska Beef Packers, Inc. is now, and at all times material 
herein was: 


(1) A packer within the meaning of and subject to the provisions of the Act; 
and 

(2) Engaged in the business of buying livestock in commerce for purposes of 
slaughter and manufacture or preparation of meats or meat food products for 
sale or shipment in commerce. 


2. Rudolph R. Stanko is an individual whose address is 701 North 
Oak, Gordon, Nebraska 69343, who at all times material herein was: 


(a) President and owner of 50% of the corporate stock of Nebraska Beef Pack- 
ers, Inc. and 
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(b) A manager, director and controller of the activities of Nebraska Beef Pack- 
ers, Inc. 


3. Rudolph G. Stanko is an individual whose address is 3633 Skyline 
Drive, Scottsbluff, Nebraska 69361, who at all times material herein 
was: 


(a) Owner of 50% of the corporate stock of Nebraska Beef Packers, Inc. and 
(b) A manager, director and controller of the activities of Nebraska Beef Pack- 
ers, Inc. 


4. The sellers of the livestock in the transactions alleged in this com- 
plaint were all fully paid by the respondents in a time, method and man- 
ner which was orally agreed upon by the respondents and the sellers or 
in accordance with mutually acceptable custom and practice of business 
between the respondents and the sellers. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


The individual respondents, Rudolph R. Stanko and Rudolph G. Stan- 
ko, the corporate respondent and its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or other 
device, shall cease and desist from: 


1. Failing to pay when due, the full purchase price of livestock pur- 
chased in commerce; 


2. Issuing and mailing checks in payment for livestock without ob- 
taining and retaining from the sellers of such livestock prior written 
agreements that payment therefor may be made in such manner; PRO- 
VIDED, however, nothing herein shall prohibit mailing checks for live- 
stock purchases as authorized by section 409 (a) of the Packers and 
Stockyards Act (7 U.S.C. 228 (b) ); 


3. Issuing drafts in payment for livestock without obtaining and re- 
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taining in the records of the corporate respondent: (a) prior written cred- 
it agreements from the sellers of such livestock and, (b) prior written ac- 
knowledgments from the sellers of such livestock, in the language re- 
quired by section 201.200 of the regulations (9 CFR 201.200), which lan- 
guage discloses that the livestock transactions are credit sales and that 
the sellers have waived their rights under the trust provisions of the 
Packers and Stockyards Act (7 U.S.C. 196). 


4. Paying for livestock purchased in commerce in any manner not in 
accord with section 409 of the Packers and Stockyards Act (7 U.S.C. 
228 (b) ) and sections 201.43 (b) and 201.200 of the regulations promul- 
gated thereunder (9 CFR 201.43 (b), 201.200). 


Respondents are assessed a civil penalty in the amount of $500 (Five 
Hundred Dollars) to be paid to the Treasurer of the United States by cer- 
tified check or money order not later than the seventh day after the ef- 
fective date of this order. Payment shall be forwarded to the Attorney 
for Complainant, Packers and Stockyards Division, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 
20250. 


The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. 


Copies of this decision and order shall be served upon the parties. 


(No. 19,537) 


In re STANKO PACKING COMPANY, a corporation, and HENRY L. STANKO 
and RUDOLPH G. STANKO., individuals. P&S Docket No. 5647. De- 
cided November 26, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a packer thereun- 
der as found herein. Respondents are ordered to cease and desist from said viola- 
tions and respondents are assessed a civil penalty of $500.00. 


Thomas C. Heinz, for complainant. 
Steven C. Smith, Gering, NB, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.c. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondents violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Compaint and Notice of Hearing and specifically admit that the Sec- 
retary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Stanko Packing Company is a corporation with its principal 
place of business located at Gering, Nebraska, and its mailing address at 
Box 127, Gering, Nebraska 69341. 


(b) Stanko Packing Company is now, and at all times material 
herein was: 


(1) A packer within the meaning of and subject to the provisions of the Act; 
and 

(2) Engaged in the business of buying livestock in commerce for purposes of 
slaughter and manufacture or preparation of meats or meat food products for 
sale or shipment in commerce. 


2. Henry L Stanko is an individual whose address is 1401 2nd Ave- 
nue., Scottsbluff, Nebraska 69361, who at all times material herein was: 


(a) President and owner of 33 1/3% of the corporate stock of Stanko Packing 
Company; and 

(b) A manager, director and controller of the activities of Stanko Packing Com- 
pany. 


3. Rudolph G. Stanko is an individual whose address is 3633 Skyline 
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Drive, Scottsbluff, Nebraska 69361, who at all times material herein 
was: 


(a) A corporate officer and owner of 33 1/3% of the corporate stock of Stanko 
Packing Company; and 

(b) A manager, director and controller of the activities of Stanko Packing Com- 
pany. 


4. The sellers of the livestock in the transactions alleged in this com- 
plaint were all fully paid by the respondents in a time, method and man- 
ner which was orally agreed upon by the respondents and the sellers or 
in accordance with mutually acceptable custom and practice of business 
between the respondents and the sellers. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


The individual respondents, Henry L. Stanko and Rudolph G. Stanko, 
the corporate respondent and its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, shall cease and desist from: 


1. Failing to pay when due, the full purchase price of livestock pur- 
chased in commerce; 


2. Issuing and mailing checks in payment for livestock without ob- 
taining and retaining from the sellers of such livestock prior written 
agreements that payment thereof may be made in such manner; PRO- 
VIDED, however, nothing herein shall prohibit mailing checks for live- 
stock purchases as authorized by seciton 409 (a) of the Packers and 
Stockyards Act (7 U.S.C. 228 (b) ); 


3. Issuing drafts in payment for livestock without obtaining and re- 
taining in the records of the corporate respondent: (a) prior written cred- 
it agreements form the sellers of such livestock and, (b) prior written ac- 
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knowledgments from the sellers of such livestock, in the language re- 
quired by section 201.200 of the regulations (9 CFR 201.000), which lan- 
guage discloses that the livestock transactions are credit sales and that 
the sellers have waived their rights under the trust provisions of the 
Packers and Stockyards Act (7 U.S.C. 196). 


4. Paying for livestock purchased in commerce in any manner not in 
accord with section 409 of the Packers and Stockyards Act (7 U.S.C. 
228 (b) ) and sections 201.43 (b) and 201.200 of the regulations promul- 
gated thereunder (9 CFR 201.43 (b), 201.200). 


Respondents are assessed a civil penalty in the amount of $500 (Five 
Hundred Dollars) to be paid to the Treasurer of the United States by cer- 
tified check or money order not later than the seventh day after the ef- 
fective date of this order. Payment shall be forwarded to the Attorney 
for Complainant, Packers and Stockyards Division, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 
20250. 


The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. 


Copies of this decision and order shall be served upon the parties. 


(No. 19,538) 


In re STEVE BROOKS MEATS, INC. P&S Docket No. 5695. Decided Novem- 
ber 26, 1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
as found. Respondent is ordered to cease and desist from said violations and to con- 
duct its operations in accordance with the order herein. 


Joanne I. Schwartz, for complainant. 
Leonard S. Meranus and Louis F. Solimine, Cincinnati, OH, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 

(7 U.S.C. § 181 et seg.) by a Complaint filed by the Acting Deputy 

Administrator, Packers and Stockyards, AMS, United States Depart- 

ment of Agriculture, alleging that the respondent’s financial condition 

did not meet the requirements of the Act and that the respondent vio- 

lated the Act and the regulations issued thereunder (9 C.F.R. § 201.1et 

seq.). This decision is entered pursuant to the consent decision provis- 

ions of the rules of practice applicable to this proceeding (7 C.F.R. 
§ 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Steve Brooks Meats, Inc., hereinafter referred to as the resondent, 
is a corporation organized and existing under the laws of Kentucky with 
its principal place of business located at Covington, Kentucky and its 
mailing address is 1564 Water Street, Covington, Kentucky 41014. 


2. Repsondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act: 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 


(c) Engaged in the business of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce. 


3. The respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSION 


The respondent has admitted the jurisdictional facts and the parties 
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have agreed to the entry of this decision. The decision will therefore be 
entered. 


Respondent, its officers, directors, stockholders, agents and em- 
ployees, successors and assigns, and those in active concert or participa- 
tion with them, directly or through any corporate or other device, in con- 
nection with respondent’s operations as a packer, shall cease and desist 
from: 


1. Purchasing livestock in commerce for slaughter as a packer subject 
to the Act while respondent’s current liabilities exceed its current assets, 
unless respondent pays the full purchase price of the livestock at the 
time of purchase in cash, by certified check, or by wire transfer of funds 
to the seller or the seller’s duly authorized representative at the time of 
transfer of possession of the livestock to the respondent, as provided by 
section 409 of the Act (7 U.S.C. 228b) unless the seller of such livestock, 
who has been made aware of respondent’s current financial condition, 
agrees to sell such livestock to respondent on credit terms and acknowl- 
edges in writing as prescribed in 9 C.F.R. 201.200 that such seller under- 
stands the effects of such credit sale on his rights under section 206 (b) 
of the Act, 7 U.S.C. § 196 (b)). 


2. Issuing checks in payment for purchases of livestock or meat, with- 
out insuring that funds are available to pay such checks when presented; 


3. Failing to pay the full purchase price for livestock, meat, meat food 
prodcuts, or livestock products purchased in commerce. 

Respondent shall hold in trust funds required to be held in trust for 
the benefit of all unpaid cash sellers of livestock, pursuant to section 
206 (b) of the Packers and Stockyards Act (7 U.S.C. § 196 (b) ), until full 
payment of the amounts due under the trust have been received by such 
unpaid cash sellers. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including but not limited to: (a) a double entry system of ac- 
counting including a general ledger of accounts showing assets, liabil- 
ities, income, expenses and net worth; (b) a subsidiary ledger of accounts 
payable as well as an entry for total accounts payable for livestock to be 
included in the monthly balance sheet; (c) a subsidiary ledger showing all 
loans due to or from the corporation; and (d) monthly reconciliations of 
all business bank accounts. 
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The provisions of this order shall become effective on the first day af- 
ter sevice of this order on the respondent. Copies of this decision shall be 
served upon the parties. 





(No. 19,539) 


In re JACK WARNER. P&S Docket No. 5638. Decided November 27, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a market agency and dealer 
thereunder as found herein. Respondent is suspended as a registrant under the Act 
until the deficit in his custodial account is eliminated. 


Supplemental order — terminating suspension 


Thomas M. Walsh, for complainant 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Jack Warner, herein referred to as the respondent, is an individual 
doing business as Winston County Community Sales. Respondent’s prin- 
cipal place of business is located at Louisville, Mississippi. Respondent’s 
business mailing address is Winston County Community Sales, Route 5, 
P. O. Box 142, Louisville, Mississippi 39339. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating the Win- 
ston County Community Sales stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Jack Warner, his agents and employees, directly or indir- 
ectly through any corporate or other device, shall cease and desist from: 


1. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the times prescribed in section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from sales 
of consigned livestock, and an amount equal to the proceeds due consig- 
nors for livestock purchased for market support; 


2. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 
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Respondent Jack Warner shall keep and maintain accounts, records 
and memoranda which completely and accurately disclose the nature of 
all transactions involved in his business operations subject to the Act, in- 
cluding: (1) accounts of sale which show the true and correct names of 
the purchasers of consigned livestock and all other facts necessary to 
show the true nature of each transaction as prescribed by section 201.43 
of the regulations (9 CFR 201.43); (2) scale tickets which show the date 
of the weighing and the name or initials of the weighmaster and all 
other information prescribed by section 201.49 of the regulations (9 
CFR 201.49); (3) buyer invoices which show the true and correct names 
of the purchasers of consigned livestock; (4) an accurate daily record of 
the number of head of each class of livestock bought or sold on a dealer 
basis, the weights of such livestock, and the prices paid or received 
therefor and all other information prescribed by section 201.46 of the 
regulations (9 CFR 201.46); (5) an accurate record of the number of head 
of each class of livestock received, shipped or disposed of each day at the 
stockyard; (6) an accounts receivable ledger; (7) a proceeds receivable led- 
ger; (8) a separate and accurate market support ledger showing the num- 
ber of head of consigned livestock purchased for market support, the 
purchase price, and facts sufficient to show the disposition of such live- 
stock; (9) monthly reconciliations of his general (sale barn) account; and 

(10) an accounts payable ledger. 


Respondent is suspended until he demonstrates that the deficit in his 
Custodial Account for Shippers’ Proceeds has been eliminated. When 
respondent demonstrates that the deficit in his Custodial Account for 
Shippers’ Proceeds has been eliminated, a supplemental order will be is- 
sued in this proceeding terminating the suspension. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


Supplemental Order 


On November 14, 1979, complainant’s employee analyzed the account, 
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as of November 9, 1979, and concluded that the account was in proper 
balance. 


Complainant has requested a supplemental order be issued, together 
with the consent decision, terminating the suspension. Complainant’s 
motion is granted. 


Accordingly, the suspension of respondent as a registrant under the 
Act, provided for in the consent decision, agreed to the oral hearing on 
November 7, 1979, is hereby terminated. 


The decision and order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 
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ACE ToMATO Co., INC. v. SANFORD PRODUCE ComMPANY, INC. 
PACA Docket No. RD-79-97. Default 


ACOSTA GROVES v. D. V. PRoDUCE Corp. PACA Docket No. 
RD-79-78. Stay order — pending issuance of further 


ANDREW W. SMITH Co. v. GLENCOE Foops, INc. PACA Docket 
No. RD-79-101. Default 


ANTHONY BROKERAGE, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-5097. Effective rejection — fail- 
ure to make — Consignment agreement — failure to 
establish — Merchantability — breach of warranty of 
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BENSON, HERBERT D., JR., d/b/a BENSON PRODUCE COMPANY, 
v. MAURER Fruit & VEGETABLE COMPANY. PACA 
Docket No. 2-5509. Admission of liability 


CAPPARELLI, PETER, and ROBIN STONE, d/b/a CAPARELLI 
FARMS v. CECILE M. ORLOWSKI, t/a ORLOWSKI PRODUCE 
Co., and/or CARPENTER MARKETING, INC. PACA 
Docket No. 2-5450. Order of default 


Dicks, FURMAN HAMILTON, d/b/a F. H. Dicks v. GREER BROS. 
DISTRIBUTING, INC. PACA Docket No. RD-79-108. 
Default 


E. T. L. Corp. v. BAKERS SERVICES, INc. PACA Docket No. 
2-5256. Frozen cob corn — size requirements — Con- 
tract — breach of — Acceptance by dominion and 
control — Accounting of resale — failure to submit — 
Damages — failure to show — Contract price — fail- 
ure to pay in full — Reparation awarded 


ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. T. W. 
FADAL, d/b/a FADAL FRESH Fruit & PRODUCE Co. 
PACA Docket No. RD-79-75. Stay order — pending 
issuance of further order iii 1i)4i is 21a) eae deeG. «oo. cee 1655 


1591 





1592 


Perishable Agricultural Commodities Act, 1930—Cont. 


ELLSWORTH, d/b/a ELLSWORTH PRODUCE, v. ANTHONY T. 
Faour, a/tla ATF Propuce. PACA Docket No. 
RD-79-79. Order Denying petition to reopen after 


F. E. BALDWIN & Company. PACA Docket No. 2-5154. Fla- 
grant and repeated violations of § 2 — failure to 
make full payment promptly — Publication of facts . 


GARIN COMPANY (The) v. MAURER Fruit AND VEGETABLE 
Company. PACA Docket No. 2-5510. Admission of 
liability 


GROWERS MARKETING SERVICE, INC. v. DINO PRODUCE, INC. 
PACA Docket No. 2-5311. Agreed upon contract 
prices — failure to pay — Setoff — failure to prove — 
Reparation awarded 


H. SCHNELL & CoMPANY, INC. v. FILIGREE Foops, Inc. PACA 
Docket No. RD-79-84. Default 


HESSER Bros., INC., a/t/a HEISEY ORCHARDS v. BILLY H. 
ALLISON, d/b/a Bly ALLISON. PACA Docket 
No. RD-79-100. Default 


HuBert H. NALL Co., INC. v. ALFIE PRODUCE Corp. PACA 
Docket No. RD-79-105. Default 


JOE PHILLIPS, INC. v. RICHARD D. FAMULARO, d/b/a THE 
PRODUCE TREE. PACA Docket No. RD-79-106. De- 


JOHN INGLIS FROZEN FoopS COMPANY v. ALPINE FROZEN 
Foops. PACA Docket No. RD-79-99. Default 


JORDAN, FRANK v. FARWEST Fruit FActors, INC., and/or 
NORTHWEST Fruit SALES, INc. PACA Docket 
No. RD-79-48. Order of default, order of dismissal, 
specific transactions 


LEE HAMBLIN COMPANY v. B & B PRODUCE PROCESSORS, INC. 
PACA Docket No. RD-79-96. Default 


Louis Caric & Sons v. BEN Gatz Co. PACA Docket 
No. 2-4712. Stay order — pending issuance of 
further order 


LYNN JOSEPHSON PRODUCE, INC. v. BETTER Foops, INc. PACA 
Docket No. RD-79-109. Default 
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ORANGE Co. OF FLORIDA, INC. v. GREER Bros. DISTRIBUTORS, 
Inc. PACA Docket No. RD-79-98. Default 


PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & Sons, 
Inc. PACA Docket No. 2-5482. Dismissal — settle- 
ment between parties 


PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY 
Company. PACA Docket No. RD-79-68. Order re- 
opening after default 


PROVINCIAL FRUIT COMPANY, LIMITED, v. BREWSTER HEIGHTS 
PACKING, INC. PACA Docket No. RD-79-69. Order 
reopening after default 


R. B. Topp PropucE Co., INC. v. JOHN DiGEorGE. PACA 
Docket No. RD-79-50. Dismissal — settlement 
between parties 


READY PAC PRODUCE, INC. v. MAURER FRuIT & VEGETABLE 
Co. PACA Docket No. 2-5508. Admission of liabil- 
ity 


RELAN, JOSEPH A., d/b/a RELAN PRODUCE FARMS uv. 
MASTRONARDI PRODUCE LIMITED, t/a HARRY BECKER 
PropucEe Co. PACA Docket No. 2-5383. Contract — 
failure to prove breach of — Effective rejection — 
failure to make — Contract price — failure to pay in 
full — Reparation awarded 


RELAN PRODUCE FARMS v. RUSHTON & Co., INc. PACA Dock- 
et No. 2-5356. Accounting — failure to submit — 
consignment agreement — failure to prove — Net 
proceeds — insufficient evidence to ascertain — Pro- 
tection agreement — failure to prove — Contract — 
failure to prove breach of — Reparation awarded 


SENINI ARIZONA, INC. v. CARNIVAL Fruit Co., INc. PACA 
Docket No. 2-5358. Good delivery — failure to make, 
lettuce — Damage and decay — caused by seller — 
Rejection — timely and justified — Dismissal 


Six L’s PACKING COMPANY, INC. v. FAIR CHESTER TOMATO 
PACKERS, INc. PACA Docket No. 2-4971. Contract — 
rescission of for second and third sales — Diversion 
and consignment — alleged net loss on — failure to 
prove liability for — Dismissal 


Prevailing party — award of fees and expenses in 
connection with oral hearing 
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Perishable Agricultural Commodities Act, 1930—Cont. 


SYNDEX CORPORATION, t/a SCHOENMANN PRODUCE Co., v. AL- 
PINE GULF, Inc. PACA Docket No. 2-5266. Credited 
amount — not identified as to specific transactions — 
Undisputed amount — payment of — Balance of con- 
tract price — setoff — Dismissal 


THomAS, Dick, d/b/a Dick THOMAS PRODUCE, v. WAYNE CUSI- 
MANO, INc. PACA Docket No. RD-79-104. Default . 


TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE Co., INC. 
PACA Docket No. RD-79-107. Default 


USSHER, EFRAIN ROBLES, and JAIME ROBLES NOLASCO v. J. & 
P. PropucE Co. PACA Docket No. 2-5322. Agent — 
authority of — Contract — valid and binding — Com- 
missions — agreement on established as 10% — De- 
ductions — proper — Accountings — advances and 
deductions — amount found due — Reparation 
awarded 


WELL Pict, INc., v. AG-WEst. PACA Docket No. 2-5221. Or- 
der denying petition to reopen hearing 


WRIGHT SUPPLY CORPORATION v. CARPENTER MARKETING, INC. 
PACA Docket No. 2-5292. Sales transactions — 
failure to prove in interstate commerce — Jurisdic- 
tion — absence of — Dismissal 


(No. 19,540) 


E.T.L. CORP. v. BAKERS SERVICES, INC. PACA Docket No. 2-5256. De- 
cided December 4, 1979. 


Frozen cob corn — size requirements — Contract — breach of — Acceyp- 

tance — by dominion and control — Accounting of resale — failure to sub- 

mit — Damages — failure to show — Contract price — failure to pay in 
full — Reparation awarded 


Where respondent accepted the corn in issue and failed to prove its damages resulting from 
complainant’s breach of contract, respondent is liable to complainant for the full 
contract price, less the amount already paid by respondent thereon. Reparation 
therefore in the amount of $5,687.50 is awarded complainant against respondent 
with interest. 





E.T.L. CORP. v. BAKERS SERVICES 
Cite as 38 A. D. 1594 


Andrew Y. Stanton, Presiding Officer. 
John A. Powell, Asheville, NC, for complainant. 
Wayne W. Yuspeh, Metairie, LA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $5,687.50, in connection with a 
shipment of frozen corn on the cob to respondent in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties and respondent was served with a copy of the 
complaint. Respondent initially defaulted in the filing of an answer but 
subsequently filed a petition to reopen after default. After consideration 
of the views of each party the proceeding was reopened and complainant 
filed an answer to the complaint denying liability to complainant. In 
addition, respondent also filed a counterclaim which was subsequently 
dismissed because respondent had filed a claim in federal district court 
which rested on the same substantive basis as its counterclaim before 
the Secretary. 


Since the amount in controversy exceeds $3000, the evidence was sub- 
mitted in accordance with the shortened procedure, as provided in the 
Rules of Practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant filed an opening statement. Respondent did not file an answering 
statement and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, E.T.L. Corp., is a corporation whose address is P.O. 
Box 9525, Asheville, North Carolina. 


2. Respondent, Bakers Services, Inc., is a corporation whose address 
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is P.O. Box 10667, Jefferson, Louisiana. At the time of the transaction 
involved herein, respondent was operating subject to license under the 
Act. 


3. On or about April 7, 1978, respondent submitted a purchase order 
to complainant, confirming an order by telephone for frozen corn on the 
cob and calling for the delivery to respondent of “350 cs., (451) 96/cs. 3” 
inch cobbetts, at $8.75 cs. delivered” and “650 cs., (450) 48/cs. 6” Corn 
Cob, $8.75 cs. delivered.” After receiving this order complainant con- 
tacted respondent and gained respondent’s consent to including an extra 
100 cases of each size of corn on the cob in order to make out a full load. 


4. On or about April 11, 1978, complainant delivered 1,200 cases of 
frozen corn on the cob to respondent at New Orleans Cold Storage, New 
Orleans, Louisiana. Respondent subsequently began distribution of the 
corn to its customers. 


5. On July 25, 1978, a “certificate of quality and condition” was is- 
sued by the U.S. Department of Agriculture, Consumer and Marketing 
Service, which stated in relevant part as follows: 


Applicant: Bakers Service, Inc. 

Address: Jefferson, Louisiana 70181. 

Source of Samples: Officially drawn. 

Product Inspected: Frozen corn on the cob. 

Code Marks on Containers: COC1467 4Y; COC1537 6Y. 


Principal Label Marks: Case Label: “12/4 48 ears Quick Frozen Corn on the 
Cob, Monte Alto, Grade A, Distributed by BlueBonnet Foods, Monte Alto, 
Texas.” 


Length: —5 to 5 7/8 inches, FAILS requirement for Purchase Order No. 2538 
for six inches. 


Grade: Inspection and certification restricted to length only at request of 
applicant. 


Remarks: This certificate covers 395 cases, 48 ears per case (Vendor’s count). 
Lot located in room No. 2 at New Orleans Cold Storage, Metairie, Louisiana and 
identified by cold storage lot No. P4189. 


A second certificate of quality and condition was issued on the same 
day and was identical to the certificate quoted above except in the per- 
tinent parts quoted below: 


Code Marks on Containers: COC1008 4Y; COC10083 Y; COC09782 Y; 
COC10038 4Y. 
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Principal Label Marks: Case Label: “96 ears bulk corn on the cob, Monte Alto. 
Distributed by BlueBonnet Foods, Monte Alto, Texas.” 


Length: —2 to 2 7/8 inches FAILS requirement for purchase order No. 2538 
for three inches. 


Remarks: This certificate covers 250 cases, 96 ears per case (Vendors count). 
Lot located in rooms No. 1 and 2 at New Orleans Cold Storage, Metairie, Louisi- 
ana and identified by cold storage lot No’s. P4190 and P5305. 


6. Respondent has paid complainant $4,852.50, which leaves a bal- 
ance due on the invoice price of $5,687.50. 


7. A formal complaint was filed on August 29, 1978, which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks recovery of the balance of the purchase price of 
1,200 cases of frozen corn on the cob sold to respondent. Respondent al- 
leges that the corn on the cob failed to meet the specifications of the con- 
tract between respondent and complainant, in that the corn did not 
measure the required three inches and six inches. In support of this con- 
tention, respondent has submitted inspection certificates showing that a 
fractional portion of the corn was indeed not the length specified in its 
purchase order of April 7, 1978. Complainant in rebuttal to respondent’s 
contentions states that on at least two previous occasions respondent 
purchased quantities of exactly the same corn from complainant and 
was therefore fully aware of and had prior knowledge of any irregular- 
ities in the corn. Complainant also submitted an unverified letter from 
an official of Stokely-VanCamp, Inc. stating “our cob corn 148’s or 12/4 
ears poly are all 5 1/2 inch ears. To my knowledge, no one in the industry 
is packing a six inch ear.” It is clear that complainant shipped the corn in 
response to the purchase order as set forth in the Findings of Fact and 
made no objection to such purchase order. It is also clear from the in- 
spections that a portion of the corn was not of the length specified in the 
purchase order. A party would have to offer far greater evidence than 
was presented in this proceeding to convince us of the existence of an in- 
dustry custom that 6” or 3” means less than those amounts. Nor do we 
mean to imply that such a custom, if proved, would be permissible under 
the terms of section 2 (5) of the Act. (7 U.S.C. 499b (5) ). We find that as 
to such corn complainant breached the contract of sale. 


There is some contention between the parties as to whether or not re- 
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spondent accepted the subject corn on the cob. Respondent denies accep- 
tance and complainant asserts that the corn was accepted. Numerous 
decisions of the Secretary establish that the type of dominion and con- 
trol exercised by respondent over the corn amounted to an acceptance. 
The corn was deposited in a warehouse and was there subject to the con- 
trol of the respondent and respondent subsequently made distribution 
from the warehouse to its customers. We find that respondent accepted 
the corn. See Bilroy’s Farms, Inc. v. Ruby Produce Company, Inc., 30 
A.D. 1004 (1971), and Crown Orchard Company v. Mid- Valley Products 
Corp., 34 A.D. 1381 (1975). 


Having found that respondent accepted the corn and that complainant 
breached the contract of sale, it is now necessary that we inquire into the 
question whether respondent communicated a prompt notice of breach 
to complainant. Complainant maintains that respondent’s notice of 
breach was not prompt, and respondent in effect admits that no notice 
of breach was given until May 1, 1978, when it called complainant on 
the telephone. Respondent submitted a copy of its telephone company 
invoice which did show a call to complainant on May 1, but as complain- 
ant points out, the call only lasted one minute. Complainant alleges no 
knowledge of the call, thus asserting that notice of the breach was not 
even given by May 1, 1978. The Uniform Commercial Code, Section 
2-607 (a) provides that “Where a tender has been accepted, the buyer 
must, within a reasonable time after he discovers or should have dis- 
covered any breach, notify the seller of the breach or be barred from any 
remedy.” We have held that the requirement that notice be given within 
a reasonable time is important, especially when the alleged breach con- 
cerns perishables. See Rio-Ray Citrus Corporation v. Joy Citrus & Foods, 
Inc., 31 A.D. 794 (1972). More recently it was held that 15 day notice 
concerning an alleged breach as to sweet potatoes was not timely. Bardin 
Brothers Produce Co., Inc.., v. Farm Outlet, 38 A.D. 242 (1979). We are 
aware of the fact that where, as here, the commodity is frozen, the need 
for quick notice is not as great. However, it is not necessary that we de- 
cide the issue of timely notice of breach as to frozen goods in this case, 
since even if we assume that notice of the breach was timely, respondent 
has failed to prove any damages resulting from the breach. 


The Uniform Commercial Code, Section 2-714 (2) provides that the 
measure of damages for breach of warranty as to accepted goods is “the 
difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a 
different amount.” As to the value the frozen corn on the cob would have 
had if it had been as warranted, we could use the delivered price of such 
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corn. However, respondent has furnished us with no method of deter- 
mining the value of the corn accepted, since respondent rendered no ac- 
counting as to the resale of such corn. Thus, respondent has totally failed 
to substantiate its damages according to the normal measure of dam- 
ages. However, respondent has claimed other damages such as the cost 
of picking up corn from its customers after refusal of the customers to 
accept such corn and also damage resulting from loss of business. Aside 
from the fact that such claims were made the subject of respondent’s 
claim in federal court, we note that there is no evidentiary substantia- 
tion of such claims by respondent in this case. Since respondent accepted 
the produce involved herein and has failed to prove any damages result- 
ing from complainant’s breach of contract, we have no alternative but to 
award complainant the full contract price less the amount already paid 
by respondent. The invoice price as $10,540 and of this amount respond- 
ent has paid complainant $4,852.50, leaving a balance due of $5,687.50. 
Respondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation the sum of $5,687.50, with interest thereon 
at the rate of 8 percent per annum from May 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,541) 


GROWERS MARKETING SERVICE, INC. v. DINO PRODUCE, INC. PACA Dock- 
et No. 2-5311. Decided December 4, 1979. 


Agreed upon contract prices — failure to pay — Setoff — failure to prove 
— Reparation awarded 


Where respondent purchased and accepted the produce in issue and failed to pay the con- 
tract prices thereof, respondent is in violation of § 2 of the Act, and is liable to com- 
plainant for a total or $4,609.10 for which reparation is awarded complainant 
against respondent with interest. 
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Additional reparation of $760.00 for fees and expenses in connection with the oral 
hearing is also awarded complainant against respondent with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Arthur Slavin, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint requesting an award of $4,609.10 in connec- 
tion with 2 transactions, in interstate commerce, involving shipments of 
watermelons. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent filed an answer denying 
liability. 

An oral hearing was held in West Warwick, Rhode Island on August 
14, 1979. Complainant appeared, however, respondent did not. Neither 
party filed a brief subsequent to the hearing. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a corporation 
whose address is P.O. Box 2595, Lakeland, Florida. 


2. Respondent, Dino Produce, Inc., is a corporation whose address is 
553 West Shore Road, Warwick, Rhode Island. At all times pertinent, re- 
spondent was licensed under the Act. 


3. On or about June 1, 1978, complainant, by oral contract, in inter- 
state commerce, sold to respondent 47,760 pounds of watermelons. The 
agreed purchase price for the watermelons was $5 per hundredweight 
f.o.b. the Florida loading point for a total price of $3,392.50. Respond- 
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ent received and accepted this shipment of watermelons but has not paid 
complainant the agreed purchase price. 


4. On or about June 12, 1978, complainant, by oral contract, in inter- 
state commerce, sold to respondent 34,760 pounds of watermelons at an 
agreed purchase price of $3.50 per hundredweight f.o.b. the Florida 
loading point for a total agreed price of $1,216.60. Respondent received 
and accepted this shipment of watermelons but has not paid complain- 
ant the agreed purchase price. 


5. Complainant filed a complaint on October 10, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant and respondent entered into two separate purchase and 
sale agreements. Complainant complied with the requirements on it 
under these agreements by shipping watermelons of the kind and 
quality called for by them. Complainant having done that, it was re- 
spondent’s responsibility to make full and prompt payment. This it 
failed to do. Respondent is therefore indebted to complainant in the 
amount of $4,609.10 as a consequence of these two transactions. Its 
failure to pay the complainant this amount is a violation of section 2 of 
the Act for which reparation will be awarded with interest. 


Parenthetically, we need note that respondent, as part of its answer, 
claimed a setoff for a portion of the amount owed to complainant. How- 
ever, since it did not appear at the hearing and did not submit any evi- 
dence on this point, we view this claim as having no merit. 


We now turn to the matter of reasonable fees and expenses. Complain- 
ant, as the prevailing party, is entitled to such an award. 7 U.S.C. 
499g (a). The complainant has requested fees and expenses of $760.00. 
There being no objection by respondent to this claim and since such 
claim appears to be reasonable, we therefore find that reasonable fees 
and expenses in connection with this matter to be $760.00 and an award 
in such amount should be issued. 


Within 30 days from the date of this order, respondent shall pay to 
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complainant, as reparation, $4,609.10, with interest thereon at the rate 
of eight percent per annum from July 1, 1978 until paid. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as further reparation, $760.00, with interest thereon at 
the rate of eight percent per annum from the date of this order until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 19,542) 


SENINI ARIZONA, INC. v. CARNIVAL FRUIT Co., INC. PACA Docket No. 
2-5358. Decided December 4, 1979. 


Good delivery — failure to make, lettuce — Damage and decay — caused by 
seller — Rejection — timely and justified — Dismissal 


Where the lettuce in issue failed to make good delivery and respondent’s timely rejection 
thereof was justified, the complaint against respondent is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,585 in connection with a trans- 
action in interstate commerce, involving a load of lettuce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent who filed an answer thereto denying liabil- 
ity. 
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Since the amount of damages claimed does not exceed $3,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Although the complaint 
was verified, the respondent did not file a verified answer. Complainant 
filed a verified opening statement and respondent a verified answering 

statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Senini Arizona, Inc., is a corporation whose address 
is P.O. Box 5450, Yuma, Arizona. 


2. Respondent, Carnival Fruit Co., Inc., is a corporation whose ad- 
dress is 3401 N.W. 31st Street, Miami, Florida. At all times pertinent, 
respondent was licensed under the Act. 


3. On or about April 1, 1978, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent 700 cartons of lettuce 
at $5 per carton plus wrapping charge, cooling and brokerage, for a total 
f.o.b. price of $4,045.00. The lettuce was precooled by complainant to 
the proper temperature and shipped that day in the manner agreed upon 
by the parties which was in conjunction with a shipment which respond- 
ent was receiving from the Florance Distributing Co., Inc., Los Angeles, 
California. The shipment arrived in a timely fashion at respondent’s 
place of business in Miami, Florida. Although accepting all the produce 
shipped by Florance Distributing Co., Inc., respondent refused to accept 
the lettuce shipped by complainant because of its damaged condition. 


5. An inspection of the lettuce, by a Department inspector, on April 5, 
1978, at 7:00 a.m., established the condition of the lettuce as follows: 


Each lot: Heads or portion of heads not affected by condition defects are fresh 
and crisp. Duke lot: Wrapper leaves: No decay affecting wrapper leaves. Head 
Leaves: Ranges 2 to 5 heads per carton, average 13% damage by discoloration 
following bruises. Range 2 to 16 decayed heads in most cartons, in many none, 
average 16%. Iron Duke Lot: Average 10% damage by discoloration following 
bruises. Ranges 2 to 12 decayed heads per carton, average 28%. Each lot: Decay 
is Bacterial Soft Rot affecting 1 to all outer head leaves. 


The temperature, as noted on the inspection certificate is as follows: “At 
doorways: Bottom 50°F., top 40°F. Side door: Bottom 55°F., top 40°F.” 
It was also noted, on that inspection certificate, that the inspection and 
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certificate were restricted to the product and lading in the three rear 
stacks, the side door cartons, and the upper two layers in the remainder 
of the load. 


5. A second inspection of the lettuce was also done on April 5, 1978, 
at 11:35 a.m. This inspection noted the temperature as follows “At rear 
doorways: Bottom 52°F., top 48°F. At various locations scattered 
throughout load 40°F. to 56°F.” The condition of the lettuce was noted, 
on this certificate, as follows: 


Each lot: Heads or portion of heads not affected by condition defects are fresh 
and crisp. Duke lot: Wrapper Leaves: No decay. Head Leaves: Damage by dis- 
coloration following (sic) bruising from 2 to 5 heads per carton, average 14%. 
Decay from 1 to 8 heads, average 17%. Iron Duke lot: Damage by discoloration 
following bruising from 5 to 7 heads per carton, average 25%. Decay from 3 to 
14 heads per carton, average 31%. Each lot: Decay being Bacterial Soft Rot in 
various stages. 


6. The Ryan Temperature chart noted that the temperature in the 
truck, except for one brief time, remained under 40°F. 


7. Following respondent’s refusal of the lettuce, complainant resold 
the lettuce to International A. G., 1930 N.W. 23rd Street, Miami, Flor- 
ida for a price of $2,460. 


8. An informal complaint was filed on July 13, 1978, which was 
within nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


Complainant contends that the lettuce it shipped to respondent fully 
conformed to the contract. Respondent claims that its rejection was 
reasonable in that the shipment failed to meet good delivery standards. 


Where a buyer, upon inspection of goods received, determines that the 
shipment fails to conform to express or implied terms of a contract, he 
may reject the shipment, provided he gives timely notice of such rejec- 
tion to the seller. U.C.C. § 2-601 and 2-602. It is clear that the re- 
spondent’s rejection of the shipment of lettuce involved herein was 
timely. The question remains, however, whether or not respondent’s 
rejection was reasonable based upon the failure of the shipment to meet 
good delivery standards. 


Respondent argues that its rejection of the lettuce was reasonable be- 
cause the shipment did not meet good delivery standards at destination. 
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The record, we believe, establishes no abnormal transportation service 
or condition which would preclude the operation of good delivery stand- 
ards. Complainant submitted evidence that the lettuce was precooled to 
34° prior to shipment. The Ryan temperature chart indicates that the 
truck temperature remained below 40°F., except for one minor varia- 
tion, throughout the whole period of the transportation. Each of the fed- 
eral inspections however indicates damage far in excess of that per- 
mitted by the department’s definition of “good delivery” in connection 
with f.0.b. contracts involving lettuce. See 7 CFR 46.44 (a). Complainant 
argues that this damage was undoubtedly caused by the trucker chosen 
by respondent, and that therefore, since it was an f.o.b. transaction, the 
damage was respondent’s risk. However, inasmuch as it is undisputed 
that there were other perishable commodities loaded on the truck which 
were not damaged in transit, it becomes rather clear that the damage 
was caused prior to the loading of the lettuce or during the loading of the 
lettuce by complainant and, therefore, the damage was caused by and is 
the responsibility of complainant. 


Because the lettuce failed to meet good delivery standards, we con- 
clude respondent’s rejection was justified. Cook Produce v. Fed. Fruit & 
Prod. Co., 34 Agric.Dec. 512 (1975). Accordingly, the complaint should 
be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 19,543) 
ELMER ELLSWORTH, d/b/a ELLSWORTH PRODUCE v. ANTHONY T. FAOUR, 
a/tla ATF PRODUCE. PACA Docket No. RD-79-79. Decided Decem- 
ber 5, 1979. 


Order denying petition to reopen after default 
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Andrew Y. Stanton, Presiding Officer. 
Fred J. Hahn, Idaho Falls, ID, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint was 
filed on June 22, 1979, and served on respondent on July 9, 1979. Re- 
spondent was given 20 days from its receipt of the complaint in which to 
file an answer, but failed to do so. Therefore, on October 29, 1979, a 
default order was issued awarding reparation to complainant against re- 
spondent in the amount of $1,980.00. 


Prior to the issuance of the default order, respondent informed the De- 
partment, in a letter dated October 20, 1979, that it had indeed filed an- 
swers in the form of letters to the Department dated August 10, 1979, 
and October 10, 1979, and that it desired a hearing if it failed in its ef- 
forts to obtain a settlement. We have interpreted respondent’s October 
20, 1979, letter as asserting a petition to reopen after default, although 
there is no specific statement to that effect in such letter. 


Section 47.25 of the Rules of Practice (7 CFR 47.25) provides that a 
default in the filing of an answer may be set aside and the case reopened 
“upon motion made within a reasonable time after the time for filing an 
answer has expired if in the judgement of the examiner or the Secretary, 
as the case may be, after notice to and consideration of the views of the 
other party, there is good reason for granting such relief.” 


After considering the points raised by respondent in its October 20 
letter, we are of the opinion that respondent has not presented “good 
reason” to warrant reopening after default. Respondent was clearly 
informed of the necessity to file an answer conforming to section 47.8 of 
the Rules of Practice (7 CFR 47.8) and was specifically referred to that 
section in the Department’s letter of July 5, 1979, serving the complaint 
upon respondent. The two “answers” respondent claims to have filed, the 
letters of August 10 and October 10, state only that a settlement has 
been or is close to being reached. These contentions have been denied by 
complainant’s attorney in its letters to the Department dated September 
6, 1979, and October 23, 1979, in which specific reference is made, re- 
spectively, to respondent’s August 10 and October 10 letters. Therefore, 
it is clear that respondent’s letters have failed to fulfill the requirements 
of 7 CFR 47.8 (b) that an answer “shall contain (1) a precise statement of 
the facts which constitute the grounds of defense, including any set-off 
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or counterclaim, and shall specifically admit, deny, or explain each of 
the allegations of the complaint. . . .” 


For the above-stated reasons, respondent’s motion to reopen after de- 
fault is hereby denied. 


Copies of this order shall be served upon the parties. 





(No. 19,544) 


PROVINCIAL FRUIT COMPANY, LIMITED v. BREWSTER HEIGHTS PACKING, 
INc. PACA Docket No. RD-79-69. Decided December 5, 1979. 


Order reopening after default 


Edward M. Silverstein, Presiding Officer, 
Complainant pro se, 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et sec.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and 
allow the filing of an answer pursuant to section 47.25 (e) of the Rules of 
Practice (7 CFR 47.25 (e) ). 


The record has been carefully considered as has complainant’s concur- 
rence and it is concluded that the motion to reopen was filed within a 
reasonable time and that good reason has been shown why the relief re- 
quested in the motion should be granted. Mendelson-Zeller Co. v. United 
Fruit Distributors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s 
default in the filing of an answer is set aside and respondent is granted 
10 days from receipt of this order within which to file an answer. 
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(No. 19,545) 


WELL PIctT, INC. v. AG-WEST. PACA Docket No. 2-5221. Decided Decem- 
ber 5, 1979. 


Order denying petition to reopen hearing 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, CA, for complainant. 
Ralph W. Thompson, Monterey, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an oral hearing 
was held on August 6 and August 7, 1979. On October 4, 1979, respond- 
ent filed a petition to reopen the hearing in order to submit additional 
evidence consisting of the testimony of three persons. The petition was 
served upon complainant, who filed objections thereto. 


Section 47.24 (b) of the Rules of Practice (7 CFR 47.24 (b) ) provides 
that petition to reopen the hearing “shall state briefly the nature and 
purpose of the evidence to be adduced, shall show that such evidence is 
not merely cumulative, and shall set forth a good reason why such evi- 
dence was not adduced at the hearing.” 


Respondent desires to introduce the testimony of three persons who 
were employees of respondent during the period of time in which the dis- 
puted transactions involved in this proceeding allegedly occurred. In its 
petition, respondent states that the purpose of such evidence would be to 
confirm the presence of complainant’s bookkeeper at that time, referred 
to as Billie, at a meeting which took place on November 18, 1977. 


Much testimony during the hearing dealt with the presence of Billie at 
the November 18, 1977, meeting, including testimony from Brenda 
Johnson, respondent’s bookkeeper, who is one of three persons whose 
testimony respondent seeks to introduce by means of its motion to 
reopen the hearing. Therefore, it is apparent that any additional testi- 
mony concerning Billie and her presence at the November 18, 1977, 
meeting is merely cumulative. Further, respondent has not shown any 
good reason why the testimony which it desires now be admitted into 
evidence could not have been offered at the oral hearing. For these 
reasons, there is no merit to respondent’s petition to reopen the hearing, 
and it is, therefore, denied. 


Copies of this order shall be served upon the parties. 
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(No. 19,546) 


EFRAIN ROBLES USSHER and JAIME ROBLES NOLASCO v. J. & P. PRODUCE 
Co. PACA Docket No. 2-5322. Decided December 12, 1979. 


Agent — authority of — Contract — valid and binding — Commissions — 
agreement on established as 10% — Deductions — proper — Accountings — 
advances and deductions — amount found due — Reparation awarded 


Where Raul Osete was authorized agent for respondent in the transactions in issue, re- 
spondent is found liable to complainants for a total amount due and owing thereon 
of $56,524.78. Reparation therefore in the amount of $56,524.78 is awarded com- 
plainants against respondent with interest. 


George S. Whitten, Presiding Officer. 
Richard N. Groves, Nogales, AZ, for complainants. 
James A. Soto, Nogales, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $70,783.73 
against respondent in connection with the sale in foreign commerce of 
cherry tomatoes, squash, and green tomatoes. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the complaint was served upon re- 
spondent which filed an answer thereto denying liability. 


An oral hearing was held in Nogales, Arizona on July 12, 1979. Three 
witnesses called to testify by complainant and two witnesses were called 
to testify by respondent. Neither party filed a brief. 


FINDINGS OF FACT 
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1. Complainants, Efrain Robles Ussher and Jaime Robles Nolasco are 
individuals who were involved in a joint growing venture in regard to 
the produce which is the subject of this proceeding. The address of both 
complainants is Cardenas y Zaragoza; Los Mochis, Sinaloa, Mexico. 


2. Respondent, J & P Produce Co., is a partnership composed of Pablo 
L. Conss and Jose Cruz Nunez, whose address is P. O. 1282, Nogales, 
Arizona. At time of the transactions involved herein respondent was 
licensed under the Act. 


3. On or about January through May, 1977, complainants shipped 
from Mexico to respondent in Nogales, Arizona, pursuant to an oral con- 
tract made with respondent’s agent Raul Osete, 36,914 trays of cherry 
tomatoes, 259 cartons of green tomatoes, and 1,515 lugs of squash, to be 
sold by respondent for complainants’ account. The parties agreed to a 
commission of 10% of the gross proceeds of the produce. 


4. The sale of the cherry tomatoes realized gross proceeds (after 
deduction of $4,522.30 for adjustments and brokerages which was not 
questioned by complainant) in the amount of $200,279.50. Expenses in 
connection with resale were incurred as follows: Duty and crossing ex- 
penses, $19,296.62. Freight expenses in the amount of $14,962.80. A 
10% commission in the amount of $20,027.95. Net proceeds thus 
amounted to $145,992.13. Advances were made to complainants in the 
total amount of $92,006.91, leaving a net amount not paid on the cherry 
tomato account of $53,985.22. 


5. The squash was sold by respondent for gross proceeds (after adjust- 
ments) of $4,689.23. Duty and crossing expenses amounted to 
$1,025.91, and freight amounted to $654.84. Commission at 10% 
amounted to $468.92. Net proceeds from the squash amounted to 
$2,539.56 no part of which has been paid to complainants. 


6. An informal complaint was filed on December 30, 1977, which was 
within nine months after the causes of action accured. 


CONCLUSIONS 


The dispute between the parties herein centers around the question of 
whether one Raul Osete was an associate of and agent for J & P Produce 
Company, at the time when Mr. Osete negotiated an oral contract with 
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complainants to handle their produce. Efrain Robles Ussher testified at 
the hearing that Mr. Osete visited complainants in or about October of 
1976, after having known the complainants socially for several months 
and proposed that he, in conjunction with J & P Produce, handle the sale 
of complainants’ produce. Mr. Robles testified that Mr. Osete stated that 
he had some friends that he was associating with to form a company due 
to the fact that he personally did not have a PACA license. Mr. Robles 
stated that Mr. Osete identified these friends as Pablo Conss and Mr. 
Nunez and referred to them as J & P Produce. It was proved at the hear- 
ing that complainants were given advances in substantial amounts with 
checks made out on the account of J & P Produce, although they also re- 
ceived payments with checks from Mr. Osete’s personal account. Mr. 
Osete testified that because he did not have a PACA license he made a 
deal with J & P Produce to split his commission with them and for J & P 
to handle complainants’ produce at their warehouse. However Mr. Osete 
maintained that he operated distinct from J & P Produce and that his 
deal with complainants obligated him personally and not J & P Produce 
Company. Under cross examination Mr. Osete admitted that his office 
was located on the premises of J & P Produce Company and no evidence 
was offered by any witness tending to show that such office was dis- 
tinguished in any way as personally belonging to Mr. Osete rather than 
being an integral part of J & P Produce Company. Mr. Osete admitted 
that when he answered the phone in his office he was answering for J & 
P Produce Company and that when he made sales by telephone from 
such office remittance was always made to J & P Produce Company and 
that such remittance was deposited to J & P Produce Company’s 
account. However Pablo Conss testified that separate records were kept 
by the company covering Mr. Osete’s transactions and that funds were 
paid from J & P Produce’s account to Mr. Osete to cover such trans- 
actions. While this separate accounting for Mr. Osete may well have 
been maintained it can hardly be thought that such was known to the 
business world in general. The following series of questions and answers 
between complainants’ attorney and Mr. Osete is instructive as to 
Osete’s relationship with J & P: 


You were in one of the offices? 

Yes. 

You had a telephone in that office? 

Yes 

You would receive telephone calls? 

Yes. 

When you picked up the phone, who did they ask for? 
J & P Produce. 

Right. And you were receiving those calls? 

Yes, sir. 


POPOPOSPOreD 
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And you would talk to the people who called them? 

Yes. 

What was the purpose of your conversation with the people who called 
you? 

Trying to sell produce. 

And you would make efforts then to, if they were selling, buy produce and 
rese)) it? Or if they were selling produce—if they were looking for produce, 
you would make arrangements to sell them produce? 

Right. 

And where did you get your produce from? 

From Sinola, Mexico. 

But the point is that you was sitting in the chair and answering the tele- 
phone for “J & P Produce”? 

Yes, 

And you were in the J & P Produce building? 

Right. 

And you were using the J & P Produce docks? 

Right. 

And you were using the J & P Warehouse to store goods? 

Right. 

And you were paying your accounts on J & P Produce checks? 

Right. 

And you were crossing the produce on J & P Produce checks? 

Yes. 

And you're paying for Pick and Pack on J & P Produce checks? 

Yes. 

You worked for J & P Produce; didn’t you? 

Nosir. 


A. 
Q. 
A, 
Q. 
A, 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 


While Mr. Osete may not have worked for J & P Produce Company in 
his own mind, it is clear that he held himself out to the world in general 
as working for J & P Produce, and that J & P Produce both knew of and 
consented to his actions. We find that Mr. Osete had authority to nego- 
tiate with complainants for the purchase of their merchandise on behalf 
of J & P Produce Company, that he did so negotiate, and that J & P 
Produce Company is bound by such contract. See Johnson Produce v. R. 
L. Burnett Brokerage Co., 37 A.D. 1743 (1978); Western Cold Storage v. 
Schons, 38 A.D. 903 (1979); George Arakelian v. Leonard O'Day, 31 A.D. 
1395 (1972); and A Levy and J. Zentner Co. v. American National 
Growers, 19 A.D. 1022 (1960). 


In October of 1977, when complainants visited the place of business of 
respondent they were persuaded to take a note from Raul Osete and his 
wife in the amount of $54,897.70, payable in four months as security on 
their account. Respondent points to this note as an indication that Osete 
and not respondent is the party to whom complainants looked for pay- 
ment. Complainants however maintained that the note was taken as 
security simply because it was offered and was not intended to act as a 
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release of J. & P. Produce. We find that the note does not show a lack of 
agency as to Osete and did not release J. & P. Produce. 


Complainants and respondent presented conflicting claims as to the 
amount of commission agreed to between complainants and Osete. Com- 
plainants maintained that the original agreement was for 9%, but that 
when they were presented with respondent’s claim of 12% they volun- 
tarily raised the amount to 10% in their complaint. However, in a state- 
ment attached as an exhibit to the report of investigation, signed by 
both complainants, purporting to set forth the terms of the original oral 
agreement between the parties, complainants stated that the original 
agreement was for a maximum commission of 10%. Osete and re- 
spondent maintained that the amount was always 12% and that Osete’s 
agreement with respondent called for respondent to receive 9% and 
Osete to receive 3%. There was testimony at the hearing that com- 
missions could range from 8 to 10% to as high as 18%; that such factors 
as the size of the grower and the amount of services performed for the 
grower were considered in setting the commission, particularly whether 
financing was provided. While complainants received advances these 
were after sales were begun and presumably were from the proceeds of 
such sales. We conclude from all the evidence that the amount of com- 
mission agreed to was 10%. 


Accountings furnished by J & P Produce Company together with ad- 
mission by complainants as to the amounts of advances received show 
that the sum of $53,985.22 remains due and owing to complainants on 
the net proceeds of the cherry tomatoes. The only problem in arriving at 
this figure concerns the deduction of $12,350.76 in freight charges on 
the cherry tomatoes as shown by the accounting furnished by J & P 
Produce Co. Complainants’ recap of the amounts due to them on the 
cherry tomatoes as set forth in its complaint does not include this sum as 
a deduction. However, at no time during the hearing did complainants 
question the deduction of this amount nor was any attempt made to ex- 
plain why such deduction should not be made. We conclude that the 
deduction is proper. The amount shown due by respondent’s accounting 
on the squash is $2,539.56. Again, respondent’s accounting shows 
$551.20 in estimated freight charges which are not shown by com- 
plainants in their break down in their complaint. However complainant 
did not question the accounting made by respondent and we conclude 
that such deduction is proper. Although complainants apparently had 
documentation covering the green tomatoes no such documentation was 
submitted into evidence and we are forced to conclude that there is 
insufficient proof as to the amount due on the green tomato trans- 
actions. Complainants’ claims as to the green tomatoes are therefore dis- 
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allowed. The total amount due complainants from respondent is 
$56,524.78. Respondent’s failure to pay complainants this amount is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


Neither party filed a claim for fees and expenses and therefore no 
award for such fees and expenses can be made. 


Within 30 days from the date of this order, respondent shall pay to 
complainants, as reparation, $56,524.78, with interest thereon at the 
rate of 8% per annum from June 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,547) 


In re F. E. BALDWIN & COMPANY. PACA Docket No. 2-5154. Decided 
September 28, 1979. 


Flagrant and repeated violations of § 2 — failure to make full payment 
promptly — Publication of facts 


Where respondent flagrantly, wilfully, and repeatedly violated the Act in failing to make 
full payment promptly for 34 lots of perishable agricultural commodities from 12 
sellers for a total of $110,784.93 as found herein, the facts and circumstances of 
said violations shall be published. 


Diane L. Langton, for complainant. 
LeRoy W. Gudgeon, Northfield, IL, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


The above-captioned administrative disciplinary action was instituted 
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by a complaint filed August 3, 1978, by the Director, Fruit and Vege- 
table Division, Agricultural Marketing service, United States Depart- 
ment of Agriculture, pursuant to the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 (a) et seq.), sometimes 
herein referred to as the “Act”. The complaint alleges that during the 
period May, 1977 through August, 1977, respondent violated section 
2 (4) of the Act (7 U.S.C. 499b (4) ) by purchasing 34 lots of perishable 
agricultural commodities, shipped by twelve sellers in interstate com- 
merce, which commodities were received and accepted by respondent 
without complaint, but for which respondent failed to make full pay- 
ment promptly of the agreed purchase prices, in the total amount of 
$110,784.93. Complainant requested that, after proceedings were held 
in accordance with the Act and the Rules of Practice, a finding of willful, 
repeated, and flagrant violations of the Act against respondent be made, 
and that such finding be published, pursuant to section 8 (a) of the Act (7 
U.S.C. 499h). 


In Answer to the complaint the respondent averred, in part: 


Sw ys 1.2 S22 ie £2.28 


4. As to the allegations contained in Paragraph 4, denies that it violated Sec- 
tion 2 (4) of the Act (7 U.S.C. 499b (4), but does admit that it has not paid the 
parties listed in said paragraph the amounts set opposite such names. In 
further defense respondent states that distribution has yet to be made from the 
bankruptcy estate, and a substantial portion of the amount of $110,784.93 may 
be paid to such parties.” 

“3. Mr. Wayne Leon Baldwin has not been responsibly connected with a pro- 
duce firm from August 26, 1977, through June 14, 1978; that he is now associ- 
ated with the PACA licensee known as Robert L. Berner Company, of Chicago, 
Illinois, since the latter date, but not working in the Produce Section of that 
company, but rather the Transportation Section. It would be the request of Mr. 
Wayne Leon Baldwin, that if an order is rendered against the F. E. Baldwin 
Company by the Secretary in accordance with the prayer of the complaint, that, 
nonetheless, the period of time during which he has been disassociated from the 
produce business, as indicated herein, be considered as part of the time required 
under Act for such disassociation. 

4. Mr. Robert G. Baldwin ceased employment in a responsible position with 
any firm in the produce business as of August 26, 1977, and has not been so em- 
ployed since that date. Again, it is respectfully requested that such time be used 
and charged against the time specified in Act for disassociation with the pro- 
duce industry.” 


An oral hearing was held in Chicago, Illinois, June 6, 1979 before 
Administrative Law Judge Dorothea A. Baker. The complainant was 
represented by Diane L. Langton, Esquire, Office of General Counsel, 
United States Department of Agriculture, and the respondent was repre- 
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sented by LeRoy W. Gudgeon, Esquire, Suite 112, 540 W. Frontage 
Road, Northfield, Illinois 60093. In due course the complainant filed its 
initial brief on August 10, 1979. The respondent filed no brief. 


FINDINGS OF FACT 


1. Respondent, F. E. Baldwin & Company, is a corporation whose last 
mailing address was 1425 Western Avenue, Chicago, Illinois 60608. 


2. Pursuant to the licensing provisions of the act, license Number 
20336 was issued to respondent on January 31, 1964, was renewed 
annually, and at all pertinent times was in effect. However, this license 
terminated on December 5, 1977, pursuant to section 4 (a) of the Act (7 
U.S.C. 499d(a) ), upon the discharge of respondent in a proceeding under 
the Bankruptcy Act, filed September 8, 1977, in the United States Dis- 
trict Court, Northern District of Illinois, Eastern Division, No. 77B6296. 


3. During the period May 1977, through August 1977, respondent 
purchased, received, and accepted without complaint, thirty-four lots of 
perishable agricultural commodities, from twelve sellers as more fully 
set forth in paragraph 4 of the complaint. The total purchase price for 


the commodities was $110,784.93. Respondent failed to make full pay- 
ment promptly to the twelve sellers of the agreed purchase prices of 
$110,784.93 on the thirty-four lots of perishable agricultural com- 
modities it received and accepted. 


4. As of the date of the oral hearing, the aforementioned amounts had 
not been paid. Distributions pursuant to bankruptcy had not been made. 


5. Mr. Nitkowski, an experienced business man in the perishable 
agricultural commodities field, having no present business activity with 
respondent, described changes in the distribution system within the pro- 
duce industry since 1930, and payment practices as: 


“So in terms of payment practice under the terms of P.A.C.A., unless otherwise 
you have an express agreement, it is 10 days. 

Our particular invoices are within 10 days. However many times we receive 
letters from a chain store or another one of our customers and they will say we 
can’t handle a payment in 10 days; 18 to 20 days would be an average collection 
period, the last average daily collection I saw for our industry. 

There are so many different businesses. I imagine it does vary. 

Q. What would you say the variance would be from 10 days? 

A. AsI stated, I believe the last average daily collection period I saw published 
by Dun and Bradstreet was somewhere between 10 and 18 days. If you could 
check how soon they receive the money and purchasers, how soon they pay, you 
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would have a variance. 

Q. Would it be feasible to have a 30-day period? 

A. I would say the chain stores would be three and four weeks. 

Q. Is this also true for firms of a smaller nature, such as wholesale on South 
Water Market and Pittsburgh and Cleveland, would they be ten days or three to 
four weeks? 

A. Three weeks to four weeks.” (TR 58). 


6. Mr. Wayne Baldwin, President of respondent’s corporation, testi- 
fied that had his creditors paid him he would have been in a position to 
satisfy the creditors enumerated in the complaint (TR 36). 


7. Respondent’s normal time for payment was generally 30 days (TR 
38). 


8. Respondent’s evidence pertaining to the custom of the trade and 
the extension of the payment dates through previous practices is not 
persuasive that there were existing written, implied, or actual contracts 
whereby the sellers agreed to a payment date other than that provided 
for in the regulations. 


9. Mr. Wayne Baldwin, since early 1977 has been employed by Robert 
L. Berner & Company, a licensee under the Act, as a truck dispatcher. 
Pursuant to published case decisions of the United States Department of 
agriculture, the acts of respondent in failing to make full payment 
promptly of the agreed purchase prices due the sellers, as set forth 
supra, constitute willful, repeated, and flagrant violations of section 2 of 
the Act (7 U.S.C. 499b). 


CONCLUSIONS 


By reason of the facts set forth hereinabove, the respondent has will- 
fully, flagrantly and repeatedly violated section 2 of the Act (7 U.S.C. 
499b). In re: Marvin Tragash Co., 33 A.D. 1884 (1974) aff'd 524 F.2d 
1255 (C.A. 5th, 1975); Zwick v. Freeman, 373 F.2d 110 (C.A. 2d, 1967) 
cert. den. 389 U.S. 835 (1967); and, In re: George Steinberg and Sons, 
Inc., 32 A.D. 236 (1973). 


The publication of a finding of repeated, flagrant, and willful viola- 
tions is an appropriate sanction. Section 8 of the Act (7 U.S.C. 499h). 
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The respondent has committed repeated, flagrant, and willful vio- 
lations of section 2 of the Act (7 U.S.C. 499b). The facts and circum- 
stances shall be published. 


This order shall become effective on the eleventh day after service 
upon respondent. 


This Decision and Order shall become final* and effective thirty-five 
days after the date of service thereof upon respondent unless there is an 
appeal by a party thereto to the Judicial Officer within thirty days as 
provided for in section 7 C.F.R.1.145, of the Rules of Practice and Pro- 
cedure, 7 C.F.R.§ 1.130 et seq. 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final November 5, 1979.—Ed. 


(No. 19,548) 


In re A. CAVALLARO Co., INC. PACA Docket No. 2-5455. Decided Octo- 
ber 12, 1979. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent willfully, flagrantly and repeatedly violated § 2 of the Act in failing to 
pay promptly and in full for 199 lots of perishable agricultural commodities pur- 
chased and accepted from 37 sellers for a total of $798,309.07 as found herein, re- 
spondent’s license as a registrant under the Act is revoked. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq; hereinafter 
the “Act”) instituted by a complaint filed on July 5, 1979 by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that during the period July 1978 through November 1978 respondent 
purchased and accepted, in interstate commerce, from 37 sellers 199 lots 
of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices 
or balances thereof in the total amount of $798,309.07. 


A copy of the complaint was served upon respondent on July 11, 1979 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted By the Secretary (7 CFR 1.129; hereinafter the Rules of Prac- 
tice”). 


FINDINGS OF FACT 


1. A. Cavallaro Co., Inc. (hereinafter “respondent”) is a corporation 
whose last known address is 25 New England Produce Center, Chelsea, 
Massachusetts 02150. 


2. Pursuant to the licensing provisions of the Act, license number 
187682 was issued to respondent on July 14, 1960. This license has been 
renewed annually and next was subject to renewal on or before July 14, 
1979. However, respondent’s license was automatically suspended on 
May 18, 1979, as provided under section 7 (d) of the Act (7 U.S.C. 
499¢ (d) ), when it failed to satisfy a reparation award issued under the 
Act on April 12, 1979 (PACA Docket No. 2-5329). This award has not 
been satisfied and the suspension of respondent’s license remains in 
effect. Respondent ceased operating during November 1978. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period July 1978 through November 1978, respondent failed to make 
full payment promptly of the agreed purchase prices or balances thereof 
totalling $798,309.07 for 199 lots of fruits and vegetables, all being 
perishable agricultural commodities, purchased and accepted from 37 
sellers in interstate commerce. 
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4. On or about December 5, 1978, a letter under the letterhead of 
“PMS The Food Industry’s Clearing House” and signed by “Arnold Zahn 
for PMS The Food Industry’s Clearing House, Secretary to the Creditor’s 
Committee, 70 Church Street, New Rochelle, New York 10805” was sent 
to the “General Unsecured Creditors” of respondent. The letter was 
attached as Exhibit A to the complaint and reflected that the Creditor’s 
Committee and respondent had negotiated the disposition of re- 
spondent’s assets and that such creditors would not receive full payment 
of the debts owed by respondent. The Department has not been made 
aware of any payments having been made under this plan. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 199 transactions set forth in Finding of Fact No. 3 above constitutes 
wilfull, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b) for which the Order below is issued. 


Respondent’s license is revoked. 


This order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules or Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final November 23, 1979.—Ed. 
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(No. 19,549) 


JOSEPH A. RELAN d/b/a RELAN PRODUCE FARMS v. MASTRONARDI 
PRODUCE LIMITED, t/a HARRY BECKER PRODUCE Co. PACA Docket 
No. 2-5383. Decided November 14, 1979. 


Contract — failure to prove breach of — Effective rejection — failure to 
make — Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted the peppers in issue by failing to make an effective rejection 
thereof, respondent is liable to complainant for the full contract price, less the 
$10,462.00 already paid by respondent thereon. Reparation therefore in the amount 
of $3,762.84 is awarded complainant against respondent with interest. 


Andrew Y. Stanton, Presiding Officer. 
L. B. Ponder, Jr., Amite, LA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,762.84 in connection with the 
sale of a truckload of peppers shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the complaint was served upon re- 
spondent, who filed an answer thereto, denying liability to complainant. 


Although the amount claimed as damages exceeds $3,000, the parties 
did not request an oral hearing and it is thus considered waived. 
Accordingly, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure, the parties were given an opportunity to submit additional 
evidence in the form of affidavits and to submit briefs, but failed to do 
so. 
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FINDINGS OF FACT 


1. Complainant, Joseph A. Relan, d/b/a Relan Produce Farms, is an 
individual whose address is Route 3, Box 49, Amite, Louisiana. 


2. Respondent, Mastronardi Produce Limited t/a Harry Becker Pro- 
duce Co., is a corporation whose address is 7201 West Fort Street, De- 
troit, Michigan. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On approximately July 11, 1978, complainant sold to respondent, 
pursuant to oral contract, one truckload of peppers consisting of 562 
baskets of large peppers at $14.20 per basket, 258 baskets of medium 
peppers at $8.20 per basket, and 30 baskets of yellow hot peppers at 
$12.20 per basket, all on a delivered basis, for a total contract price of 
$10,462. 


4. The truckload of peppers at issue was shipped by complainant on 
July 11, 1978, and arrived at respondent’s place of business on July 13, 
1978. The peppers were not subjected to a federal or state inspection 
upon arrival. 


5. Respondent at no time informed complainant of its desire to reject 
the peppers, nor did complainant authorize respondent to handle them 
for its account. 


6. Sometime during August 1978, complainant received from re- 
spondent an account of sales dated August 4, 1978, showing that the 
peppers contracted for, bearing respondent’s lot number X-2525, had 
been sold for its account for $7,697, less $30 inspection, $44.20 terminal 
charge, and $923.64 commission, resulting in net proceeds of $6,699.16. 
Enclosed was respondent’s check in the amount of $6,699.16. This check 
was accepted by complainant with the understanding that such accept- 
ance would not prejudice the rights of either party regarding the re- 
covery of any additional amount. 


7. To date, respondent has failed to pay complainant the difference 
between the contract price of $10,462 and the amount remitted of 
$6,699.16, or $3,762.84. 


8. A formal complaint was filed on February 20, 1979, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 
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Complainant claims that respondent is liable to it in the amount of 
$3,762.84, the difference between the $6,699.16 already paid and the 
contract price of $10,462. Respondent contends that, upon arrival, it ob- 
served that the truckload included a large quantity of small peppers, 
which had not been ordered pursuant to the contract. Respondent 
alleges that it notified complainant of this discrepancy and advised com- 
plainant that it would handle the load on a deferred billing basis. Com- 
plainant denies being so informed by respondent, contending that it did 
not become aware that respondent had problems with the load until it in- 

quired as to payment, sometime after the transaction had occurred. 


Respondent appears to be arguing that it made a valid rejection and 
properly sold the peppers for complainant’s account. However, although 
respondent alleges that it informed complainant of a discrepancy in the 
load (see respondent’s answer) and that it wished to handle the peppers 
on a deferred billing basis (report of investigation, exhibit no. 4, page 1), 
respondent nowhere alleges having specifically informed complainant 
that it wanted to reject the peppers. It is well established that notice of 
rejection must be made in clear, unmistakeable terms, and a mere com- 
plaint regarding the shipment is insufficient. Mario Saikhon v. Russell- 
Ward Company, Inc., 34 A.D. 1940 (1975). Therefore, respondent did 
not make an effective rejection of the peppers. 


Respondent, having never effectively rejected the peppers, is deemed 
to have accepted them. Harry Wolf v. Mendelson-Zeller Co., Inc., 34 
A.D. 690 (1975). It thus became liable for the contract price of the truck- 
load less the sum already paid to complainant in connection therewith, 
less provable damages sustained as a result of any breach of contract by 
complainant. 


Our review of the record discloses no evidence corroborating respon- 
dent’s contention that small peppers were present in the truckload. Re- 
spondent’s assertion in its answer that the presence of small peppers is 
verified by an inspection is not borne out by the evidence, as the only 
inspection report contained in the record (report of investigation, 
exhibit No. 4, page 4) identifies the lot inspected as lot number X-2514, 
a different lot of peppers than the one involved herein, identified on re- 
spondent’s account of sales as lot number x-2525 (finding of fact 6). 
Therefore, respondent is liable to complainant for the contract price, 
$10,462, less the $6,699.16 already remitted, leaving $3,762.84. Re- 
spondent’s failure to pay such sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,762.84, with interest thereon at the rate 


of 8 percent per annum from August 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,550) 


Stx L’s PACKING COMPANY, INC. v. FAIR CHESTER TOMATO PACKERS, 
Inc. PACA Docket No. 2-4971. Decided November 14, 1979. 


Contract — rescission of for second and third sales — Diversion and con- 
signment — alleged net loss on — failure to prove liability for — Dismissal 


Where respondent paid complainant the modified contract price of the first shipment, the 
second and third sales contract was rescinded, and complainant filed to prove lia- 
bility of respondent for its alleged loss, the complaint against respondent is dis- 


missed. 
Prevailing party — award of fees and expenses in connection with the oral 
hearing 


Respondent, the prevailing party herein, filed claim for fees and expenses incurred in 
connection with the oral hearing herein. Of the amount claimed, $514.85 are allow- 
able. Reparation therefore of $514.85 is-awarded respondent against complainant 


with interest. 


George L. Aubrey, Presiding Officer. 
John Himmelberg, Washington, D. C., for complainant. 


Arthur Slavin, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, of 1930, as amended (7 U.S.C. §§ 499a et seq.). A 
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timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $7,944.30 in connection 
with a transaction in interstate commerce involving truck shipments of 
tomatoes from Florida to New York. 


A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto denying liability, and re- 
questing an oral hearing. 


An oral hearing was held in New York City on March 6, 1979 at which 
both parties were represented by counsel. One witness testified on be- 
half of the complainant and two witnesses on behalf of the respondent; 
and certain depositions were introduced in evidence. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1987, 
Hollywood, Florida. 


2. Respondent is a corporation whose address is 124 Palmer Avenue, 
Mamaroneck, New York. At the time of the transactions involved herein 
respondent was licensed under the Act. 


3. On or about February 9, 1977, complainant and respondent (re- 
spectively represented by complainant’s salesman, Mr. Alvin Goldstein 
and respondent’s vice president and general manager, Mr. Louis Gold- 
stein) entered into telephonic negotiations about the purchase and sale 
of a quantity (at least one truck shipment) of tomatoes. 


4. The broker’s memorandum issued by the firm of Morris Heyer on 
this first truck shipment of tomatoes (license L10148 N.C.) under date of 
February 8, 1977 shows complainant as the seller and respondent as the 
buyer and indicates the produce as being 30 pound cartons of tomatoes, 
U.S. comb grade, 750 extra large at $16, and 500 large at $16, gassing at 
25 cents. 


5. On or about February 12, 1977, a broker, one Steven Heyer, acting 
for respondent, inspected some tomatoes being loaded for respondent at 
complainant’s place of business in Immokalee, Florida, and telephonical- 
ly reported the results of his inspection to Mr. Louis Goldstein then in 
Miami, Florida. Shortly thereafter Mr. Louis Goldstein contacted Mr. 
Alvin Goldstein by telephone and complained about the broker's report 
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of the quality of the tomatoes. Mr. Alvin Goldstein then reassured Mr. 
Louis Goldstein about the tomatoes that were being loaded. 


6. This first truck shipment of tomatoes left complainant’s place of 
business on February 12, 1979 and arrived at respondent’s place of 
business in Mamaroneck, New York on the morning of February 14, 
1977. Shortly afterwards the tomatoes were examined by Mr. Louis 
Goldstein and his foreman, whereat Mr. Louis Goldstein called Mr. 
Alvin Goldstein in Florida and complained about the tomatoes. Mr. 
Alvin Goldstein then requested that a USD inspection be obtained. A re- 
port of a USDA inspection of some tomatoes unloaded from that truck 
reads in pertinent part as follows: 


Name and address of applicant: Fairchester Tomato Packers, Mamaroneck, 
N.Y. 


Date: February 14, 1977, Hour: 2:30 p.m., Market: Mamaroneck, N.Y., 
Inspection Point: Mamaroneck, N.Y.-Applicant’s warehouse. Temperature 
range 60° to 64° F. 


Products Inspected: Tomatoes—“Six L’s Brand. Florida. 30 lbs. net weight.” 
Marked to denote size. 


Applicant states: 1250 cartons. 
Size: meets marked size. 
Quality: average 10% scars. 


Condition: Average approximately 25% green and breakers, 65% turning and 
pink, 5% light red and red. No soft in most samples, 2% to 10% in many, 
average 2%. Decay ranges 2% to 14% in most samples, none in many, average 
4% gray mold rot, various stages. Range 15 to 39%, average 28% damage, in- 
cluding 5% serious damage by numerous slightly sunken and discolored areas 
occurring over shoulders. 


Now approximately 55% U.S. No. 1 quality, 6% combination soft and decay, 
28% discolored areas. 


Remarks: Applicant states stock unloaded from trailer license L-10148 North 
Carolina. Percentage of U.S. 1 quality determined at applicants request. 


7. At an unknown time and date the parties agreed to a reduction of 
$2 per carton on this first load, which respondent paid for on that basis. 


8. On the morning of February 13, 1977, Mr. Louis Goldstein in 
Mamaroneck, New York, received a telephone call from his broker at 
complainant’s place of business in Florida, about a second load of toma- 
toes. Immediately (in the course of the same telephone call) Mr. Louis 
Goldstein advised Mr. Alvin Goldstein that he did not want the second 
truck of tomatoes because of the broker’s report. Thereupon Mr. Alvin 
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Goldstein offered to ship the second truck on a sale or return basis in the 
words “Lou, take my word for it, you take them, if you don’t like them, 
you don’t have to take them.” 


9. The second load of tomatoes in trailer L10139 N.C. arrived at re- 
spondent’s place of business on the morning of February 15, 1977 and 
was examined by Mr. Louis Goldstein, who thereupon called Mr. Alvin 
Goldstein in Florida and rejected the truck. 


10. Mr. Alvin Goldstein then requested a USDA inspection, which 
took place on the premises of respondent at about 2:00 p.m. on February 
15, 1977. The official inspection report reads in pertinent part as 
follows: 


L10139 N.C. Load in carrier intact 

Temperature Product 52 to 60° F. 

Products Inspected: Tomatoes “Six L’s Brand, Florida, 30 lbs. Net wt., Med.” 
Applicant states: 1261 cartons. 

Quality: average 10% scars and misshapen. 

Size: Meets marked size. 


Condition: Average approximately 35% green and breakers, 40% turning and 
pink, 20% light red and red. Soft and decay ranged 4 to 10% average 7%, 
including 5% decay, remainder soft. 12 to 33%, average 24% damage, includ- 
ing 11% serious damage and 3% very serious damage by numerous slightly sun- 
ken discolored areas accruing mostly over shoulders, some over walls. Average 
3% damage by bruising. Average 3% damage by internal discoloration. 


Decay is altermaria rot and bacterical soft rot in various stages. 
Grade: Now approximately 55% U.S. No. 1 quality. 


Remarks: Restricted to 2 stacks nearest rear doors and remaining upper 2 
layers of product. 


11. Some time on the afternoon of February 15, 1977, the driver of 
this truck received telephonic instructions from his dispatcher to divert 
the truck to another receiver. 


12. Telegraphic messages relative to this second truck shipment of 
tomatoes were exchanged between the parties as follows: 


Respondent to complainant (Mailgram). 


2/15/77. Six L’s packing, Attn Al Goldstein. This is to advise that we are re- 
jecting load of tomatoes license #L10139 NC as federal inspection reveals 
breach of contract in that load was purchased as 70 percent combination grade 
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now approximately 55 percent U.S. #1 copy of government inspection to 
follow. 


As per your instructions to driver of load he removed load from our premises. 


19:07 EST 


Complainant to respondent (telegram). 


0426P EST 2/15/77. We are not accepting your rejection on truck load of toma- 
toes license #L-10139 NC, but in order to minimize loss on same load we will 
take this load and sell for the account of whom concerned and hold you re- 
sponsible for any loss incurred in the sale. 


Respondent to complainant (mailgram) 


2/26/77 


We rejected this load to you at 9 am February 15, 1977 and confirmed rejection 
by wire at 5 pm February 15, 1977 inspection this load showed 7 percent soft 
and decay, 24 percent sunken and discolored, 11 percent serious, 3 percent very 
serious, 3 percent bruises, 3 percent internal discolor, 10 percent scars. This a 
breach of contract your selling this load for your own account not ours. 


09:10 EST 


13. On February 14, 1977, the Messrs. Goldstein entered into tele- 
phonic negotiations relative to a third truck load of tomatoes. Again be- 
cause of the broker’s unfavorable report Mr. Louis Goldstein at first re- 
fused to consider them but finally agreed to take them on the under- 
standing that the shipment must grade “combination” on arrival. 


14. The third truck shipment of tomatoes arrived at respondent’s 
place of business at an unknown time on Febraury 16, 1977. It was then 
and there examined by Mr. Louis Goldstein, who then telephoned Mr. 
Alvin Goldstein to the effect that he would not take the third truck. 


15. At Mr. Alvin Goldstein’s request Mr. Louis Goldstein then ob- 
tained a USDA inspection on this third truck at approximately 10:00 
a.m. on February 16, 1977. 


16. After hearing the USDA inspector's preliminary report on this 
third truck load of tomatoes Mr. Louis Goldstein again called Mr. Alvin 
Goldstein for the purpose of rejecting them. During the course of that 
conversation Mr. Alvin Goldstein proposed that Mr. Louis Goldstein 
accept the third truck (with allowances) in return for which Mr. Alvin 
Goldstein would agree to “forget about the second load . . . everything is 
quits on the second load...” Mr. Louis Goldstein then accepted the 
third load on these terms. 
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17. Complainant filed an informal complaint against respondent on 
or before November 28, 1977 in the amount of $7,944.30, its alleged net 
loss in the second truckload of tomatoes. This was within nine months of 
the accrual of complainant’s alleged cause of action. 


CONCLUSIONS 


The above findings fo fact relating to telephone conversations between 
the Messrs. Goldstein are based, in the main, on the testimony of Mr. 
Louis Goldstein at the hearing. His testimony was forthright and con- 
vincing throughout. It was not specifically contradicted by that of Mr. 
Alvin Goldstein, who experienced several lapses of memory. In effect, 
Mr. Louis Goldstein testified that he was to have the second load on very 
favorable terms, i.e., it would have to be to his satisfaction on arrival. 
However the mailgram which he sent Mr. Alvin Goldstein on February 
15, 1977, is not quite in accord with this. The mailgram is clearly a rejec- 
tion of the truck, but seems to be based on a breach of contract; i.e. 
failure to make grade, rather than failure to meet with Mr. Louis Gold- 
stein’s entire approval. We conclude that this mailgram is the best evi- 
dence of the contract. This communication refers to an objective require- 
ment that the goods meet a certain standard—a less stringent require- 
ment than the buyer’s entire personal satisfaction. We conclude that this 
load was subject to buyer’s approval, but only if the buyer reasonably be- 
lieved that the truck did not make grade. ' 


According to the official inspection report this truckload of tomatoes 
did not contain sufficient U.S. #1 tomatoes to make combination grade, 
as appears to have been the expectation of the parties. However, the 
inspection has been questioned. Complainant has suggested that the 


1 This is the America rule for enforcement of promises conditional on the 
promisor’s satisfaction. Section 265 of the Restatement of Contracts 
states the rule as follows: 


§ 265. Promises Conditional on Promisor’s Satisfaction 


A promise in terms conditional on the promisor’s satisfaction with an 
agreed exchange, gives rise to no duty of immediate performance until 
such satisfaction; but where it is doubtful whether words mean that a 
promise is conditional on the promisor’s personal satisfaction with an 
agreed exchange, or on the sufficiency of that exchange to satisfy a 
reasonable man in the promisor’s position, the latter interpretation is 
adopted. 
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sampling taken by the inspector was too small to be representative, and 
has in fact offered in evidence a subsequent inspection report of some 
tomatoes packed by complainant and apparently unloaded from the 
same truck after diversion to a consignee in Chelsea, Massachusetts. 
Complainant is urging that this Chelsea inspection report indicates that 
the tomatoes did make combination grade and that this report is more 
reliable than the “restricted” inspection made at respondent’s premises 
in New York. However, it will not be necessary here to choose between 
the two reports. 


When, during the telephone conversation of February 18, 1977, 
relative to the third truckload of tomatoes, Mr. Alving Goldstein agreed 
to “ call it quits on the second load, forget about it,” he must have meant 
that he accepted respondent's rejection of the second load. We conclude 
that this was the one of the terms of the agreement relative to the third 
load, which effected the release of respondent from any liability for the 
second. Thus, whether the second load was properly inspected in New 
York, and whether Mr. Louis Goldstein’s rejection of this truck was 
entirely reasonable at the time, are questions which need not be decided. 
They do not affect the final agreement of the parties which was to re- 
scind the second sale, thus relieving respondent of any liability there- 
under. See D. L. Piazza co. v. Rothman, 19 A.D. 662 (1960). 


The complaint against respondent for complainant’s alleged loss of 
bargain on the second truckload of tomatoes must be dismissed. 


Respondent has claimed for fees and expenses as follows: 


Attorney’s fee for 45 hours total time spent for oral hearing and depositions at 
$125/hr. 


Witness fees and mileage $290.00 
Stenographic (depositions) 99.90 
Hearing transcript 37.50 
Xerox and telephone 87.45 


Attorney’s preparations of post hearing brief for 17 1/2 hours at $125/hr. 


Of these the attorney’s fee in connection with the post hearing brief 
must be disallowed as not directly related to the hearing. Reasonable 
fees for attorney’s services in connection with the hearing and taking of 
depositions are allowable. Travel time of approximately six hours is dis- 
allowed, and the remainder reduced to a more reasonable $100 per hour. 


Thus the award for attorneys fees reduces to 39 hours at $100 or 
$3,900. Expenses claimed in the total amount of $514.85 are allowable. 
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Respondent as prevailing party is entitled to a reparation award of 
$4,414.85 under authority of section 7 of the Act. (7 U.S.C. 499g). 


The complaint is dismissed. 


Within 30 days from the date of this order complainant shall pay to re- 
spondent as reparation the sum of $4,414.85 with interest thereon at 
the rate of eight percent per annum from the date of this order until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 19,551) 


SYNDEX CORPORATION, t/a SCHOENMANN PRODUCE Co. v. ALPINE GULF, 
Inc. PACA Docket No. 2-5266. Decided November 14, 1979. 


Credited amount — not identified as to specific transactions — Undisputed 
amount — payment of — Balance of contract price — offset of — Dismissal 


Where the amount in issue is offset by the amount credited respondent by complainant, or 
by the amount not within the jurisdiction of the Secretary, the complaint against re- 
spondent is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Henry Radoff, Houston, TX, for complainant. 
William D. Julian, IIT, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $16,926.68 in connection with various shipments of 
perishable fruits and vegetables. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upen respondent, who filed an answer thereto, admitting liability 
for $12,258.42, but denying the Department’s jurisdiction over an un- 
specified portion of that amount. An order was issued on January 5, 
1979, awarding reparation to complainant of the presumed undisputed 
amount of $12,358.42, and leaving the question of respondent's liability 
for the remaining $4,568.26 claimed in the complaint for subsequent 
determination. 


Although the amount claimed as damages exceeds $3,000.00, oral 
hearing was waived by the parties. Accordingly, the case was handled 
under the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20). Pursuant to such procedure, the parties were 
given the opportunity to file additional evidence in the form of verified 
statements and to file briefs, but failed to do so. 


FINDINGS OF FACT 


1. Complainant, Syndex Corporation t/a Schoenmann Produce Co., is 
a corporation whose address is 3102 Produce Row, Houston, Texas. 


2. Respondent, Alphine Gulf, Inc., is a corporation whose address is 
906 Middle, Houston, Texas. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


3. During the period March 1, 1978, through June 30, 1978, com- 
plainant, pursuant to oral contracts, sold to respondent numerous 
quantities of perishable fruits and vegetables either derived from or 
intended for shipment in interstate commerce, for prices totaling 
$17,040.78. Other items not within the jurisdiction of the Act were sold 
by complainant to respondent during this period in the amount of 
$1,501.89, for a total price for all commodities sold of $18,542.67. 


4. During the period March 1, 1978, through June 30, 1978, com- 
plainant shipped the perishable fruits and vegetables contracted for to 
respondent, who accepted them. 
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5. According to a statement of accounts issued by complainant on 
July 18, 1978, the balance owed complainant by respondent for all pur- 
chases was, at that time, $12,358.42. 


6. A formal complaint was filed on September 12, 1978, which was 
within nine months from the time the causes of action alleged herein 
accrued. 


7. On January 5, 1979, the Department issued an order awarding 
reparation to complainant from respondent of $12,358.42, presumed to 
be the undisputed amount, and leaving for later determination the 
question of respondent’s liability for the remaining $4,568.26 claimed in 
the complaint. 


CONCLUSIONS 


Complainant alleges in its complaint that respondent is liable to it in 
the amount of $16,926.68 for numerous shipments of perishable fruits 
and vegetables in interstate commerce. In its answer, respondent admits 
liability to complainant for $12,358.42 but claims that any amount in 
excess of this sum which respondent may once have owed complainant 
has since been offset by an amount credited to respondent by com- 
plainant. Further, respondent argues that since the amount credited was 
not identified with respect to the specific transactions to which they 
related, and that some transactions between complainant and re- 
spondent involved items not within the jurisdiction of the Act, a portion 
of the sum currently owed by respondent could be connected with trans- 
actions involving items not subject to such jurisdiction. 


Complainant, as the moving party, bears the burden of proving by a 
preponderance of the evidence the essential allegations of its complaint. 
Vernon c. Justice v. Milford Packing Co., Inc. and/or Leibowitz Pickle 
Products, Inc., 34 A.D. 533 (1975). One such essential allegation is that 
the alleged violations are within the jurisdiction of the Act. 


Complainant’s claim that, as of the date of the complaint, September 
12, 1978, respondent was liable for $16,926.68, is contradicted by com- 
plainant’s own statement of accounts dated July 18, 1978, which shows 
respondent’s total liability to complainant on that date as $12,358.42 
(respondent’s exhibit A). However, the statement of accounts does not 
indicate the specific transactions to which the $12,358.42 relates. It is, 
therefore, our conclusion that complainant has met its burden of proof 
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only with respect to that portion of the $12,358.42 which applies to 
perishables that are subject to the jurisdiction of the Act. 


It is impossible from the evidence presented to determine the exact 
monetary figure relating to those perishables within the Act’s juris- 
diction which are included among the items for which payment is admit- 
tedly owed by respondent in the amount of $12,358.42. However, in 
light of respondent’s admission of liability for a substantial portion of 
the amount claimed by complainant, we believe that equitable considera- 
tions permit us to utilize a close approximation of such figure. Since 
complainant’s records supporting the complaint show that the price of 
all commodities sold to respondent amounted to $18,542.67, of which 
$17,040.78 represented perishables covered by the Act, we can assume 
that the $12,358.42 which respondent admits owing complainant is in 
the same proportion to the part of the $12,358.42 connected with 
perishables covered by the Act as $18,542.67 is to $17,040.78, or 
$11,298.21. 


An order was issued on January 5, 1979, directing respondent to pay 
reparation of $12,358.42 to complainant as an undisputed amount. 
According to the Department’s records, no part of this sum has been 
paid as of the date of this decision and order. In light of the preceding 
discussion, it is apparent that the order for undisputed amount should 
have been for the sum of $11,289.21. An order revising the January 5, 
1979, order should, therefore, be issued. 


The amount at issue in this proceeding, the difference between the 
$16,926.68 alleged in the complainant and the undisputed amount of 
$11,289.21 awarded in accordance with the January 5, 1979, order as 
revised herein, or $5,678.41, has either been creditied to respondent or 
is not within the jurisdiction of the Act. Therefore, complainant’s com- 
plaint for this amount must be dismissed. 


The order issued on January 5, 1979, awarding reparation to com- 
plainant from respondent in the amount of $12,358.42, is hereby revised 
to the extent that such award of reparation is reduced to $11,289.21. 


The complaint in this proceeding is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 19,552) 


FRANK JORDAN v. FARWEST FRUIT FACTORS, INC. and/OR NORTHWEST 
FRUIT SALES, INC. PACA Docket No. RD-79-48. Decided November 
15, 1979. 


Order of default, 1977 transactions 
Order of Dismissal, as to 1976 transactions — complaint untimely filed 


Edward M. Silverstein, Presiding Officer. 
Complainant prose. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (U.S.C. 499a et seq.). An informal 
complaint was filed on April 3, 1978. A formal complaint was received 
on June 26, 1979, in which complainant seeks reparation against re- 
spondents in connection with transactions involving apples shipped in 
interstate commerce. Copies of the formal complaint were served upon 
respondents and neither respondent has filed an answer thereto. The 
issuance of an order without further procedure is, therefore, appropriate 
pursuant to section 47.8 (d) of the Rules of Practice (7 CFR 47.8 (d) ). 


Complainant is an individual, Frank Jordan whose address is Route 1, 
Wilder, Idaho. Respondent, Farwest Fruit Factors, Inc., is a corporation 
whose address is P.O. Box 639, Payette, Idaho; respondent, Northwest 
Fruit Sales, Inc., is a corporation whose address is Box 257, Monitor, 
Washington. At the time of the transactions involved herein, respond- 
ents were licensed or operating subject to license under the Act. 


Complainant seeks an award of $61,592.54 in connection with trans- 
actions involving the 1976 and 1977 crops of apples. Evidence in the rec- 
ord supports the conclusion that respondents are obligated to complain- 
ant in the amount of $23,242.02 as a result of transactions involving the 
1977 crop of apples. Additionally, evidence contained in the record sup- 
ports the conclusion that the Department has jurisdiction over the com- 
plaint insofar as these apples are concerned. That is, the complainant 
has established that respondent owes it the sum sought as a result of an 
interstate transaction involving a perishable agricultural commodity 
and, additionally, the complaint was filed with the Secretary within nine 
months of when the cause of action accrued. These are matters which a 
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complainant must establish to state a cause of action. Woodrow Johns 
Co. v. Sikestar Fruit & Produce, 19 Agric.Dec. 547 (1960). 


The allegations in the complaint as to the remaining amount, 
$38,350.92, sought by complainant are dismissed for failure to establish 
the debt, failure to establish the. Department’s jurisdiction, or both. 
Complainant alleges that respondents owe it $14,896.72 as a conse- 
quence of unpaid invoices involving the 1977 crop of apples. The Depart- 
ment’s report of investigation makes clear that such amount is due 
“when and if they [the invoices] are collected.” Complainant made no 
allegation, nor supplied proof, that those invoices were collected by re- 
spondents. We, therefore, cannot conclude that respondents are obli- 
gated to him for the $14,896.72 sought by complainant. 


Moreover, complainant’s allegation that respondents owe it 
$23,454.20 as a consequence of 1976 transactions is dismissed. Aside 
from complainant’s bare allegation of debt, there is no evidence, even 
considering respondents’ admissions by virtue of their failure to answer, 
that a debt exists over which the Department has jurisdiction. Moreover, 
even if such a debt existed, the complaint was not filed within nine 
months of when the cause of action accrued. 


Except insofar as they are inconsistent with the above, the facts al- 
leged in the formal complaint are hereby adopted as the findings of facts 


of this order and constitute a violation by respondents of section 2 of the 
Act (7 U.S.C. 499b). 


Accordingly, within 30 days from the date of this order, respondents, 
jointly or severally, shall pay to complainant, as reparation, $23,242.02, 
with interest thereon at the rate of 8 percent per annum from December 
1, 1977, until paid. 


Copies hereof shall be served upon the parties. 


(No. 19,553) 


RELAN PRODUCE FARMS v. RUSHTON & Co., INC. PACA Docket No. 
2-5356. Decided November 21, 1979. 


Accounting — failure to submit — Consignment agreement — failure to 

prove — Net proceeds — insufficient evidence to ascertain — Protection 

agreement — failure to prove — Contract — failure to prove breach of 
— Reparation awarded 
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Where respondent accepted the peppers in issue and failed to sustain its burden of proof 
with respect to any of its defenses, respondent is liable to complainant for the full 
purchase price, less the amount of $6,602.60 already paid by respondent thereon. 
Reparation therefore of $9,948.20 is awarded complainant against respondent with 
interest. 


George S. Whitten, Presiding Officer. 
L. B. Ponder, Amite, LA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $9,948.20, in connection with the 
shipment of a truckload of bell peppers in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, oral hearing was waived by the parties. Accordingly, the 
shortened.method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, the 
parties were given the opportunity to submit additional evidence in the 
form of verified statements. Complainant filed an opening statement. 
Respondent filed an answering statement, and complainant filed a state- 
ment in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph A. Relan, doing business as 
Relan Produce Farms, whose address is Route 3, Box 49, Amite, Louisi- 
ana. 
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2. Respondent, Rushton & Co., Inc., is a corporation whose address is 
1900 Powell Street, Emeryville, California. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 


3. On or about July 6, 1978, complainant sold to respondent one 
truckload of bell peppers, consisting of 1,003 bushels at $15 per bushel, 
f.o.b., plus $11.30 for ten empty baskets, and $1,504.50 for prepaid 
freight, or a total of $16,560.80. 


4. On July 6, 1978, between the hours of 8:00 a.m. and 7:30 p.m. the 
bell peppers were federally inspected at shipping point with the follow- 
ing results in relevant part: 


Carrier: Refrigerator trailer 

Condition of Carrier: Temperature control unit in operation 

Product: Sweet Peppers 

Type and Size of Container: 1 bushel tub type baskets 

Size, Count, Range, Other: Undersize within tolerance 

Defects, Decay, Soft Rot Decay: Grade defects within tolerance, no decay 
Grade: U.S.No.1 


5. On July 6, 1978, complainant shipped the above described peppers 
to respondent at Emeryville, California. When the truck arrived at 
Fresno, California on July 11, 1978, the trucker called respondent and 
was given a list of 13 consignees to whom delivery was to be made. On 


July 11 and July 12, 1978, deliveries were made to the 13 consignees 
over a wide geographical area centering around San Francisco, Cali- 
fornia. 


6. On July 11, 1978, at 11:30 p.m., 90 baskets of the peppers were 
subjected to federal inspection at the place of business of Farmer’s Pro- 
duce Corp., Oakland, California, with the following results in relevant 
part: 


Products Inspected: SWEET PEPPERS in bushel baskets stamped, “packed by 
Reland Produce Farms, Amit, Louisiana, 1 bushel, produce of USA.” marked 
“B.C.”. 90 baskets loaded. See “Remarks”. 

Condition of Load: Stacked at above location. 

Condition of Pack: Baskets well filled. Ranging from 24 to 26.5 pounds, aver- 
age 25.20 pounds net weight. 

Temperature of Product: At various locations: 56°F., 58°F., and 60°F. 

Size: Generally ranging from 2 1/2 to 3 1/2 inches in diameter and from 2 1/2 
to 3 3/4 inches in length. Off size within tolerance. 

Quality: Mature, mostly clean, some fairly clean, mostly well, some fairly well 
shaped. Grade defects average 5%, misshapen, scars and sunburn. 

Condition: Mostly fresh, firm, crisp and good green color. From 6 to 10%, 
average 9% turning red. In most samples decay ranges from 4 to 22%, some 
none, average 9%, including 8% effecting walls and calyxes and 1%, affecting 
stems only. Decay is bacterial soft rot in advanced stages. 
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Grade: Meets quality requirements, but fails to grade U.S. No. 1 only account 
of condition. 
Remarks: Net weight reported at applicant’s request. 


7. Respondent has remitted to complainant $6,612.60, leaving a bal- 
ance due on the peppers of $9,948.20. 


8. A formal complaint was filed on February 5, 1979, which was with- 
in nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent accepted the peppers involved in 
this proceeding and is therefore liable for the full purchase price thereof. 
Respondent interposes several defenses to complainant’s action. First re- 
spondent claims that complainant entered into an agreement with re- 
spondent prior to shipment of the peppers whereby respondent was 
granted protection against a price decline. However, respondent intro- 
duced no evidence showing the amount of any price decline. In addition 
respondent had the burden of proving that the alleged protection agree- 
ment was entered into between the parties and on the basis of all the evi- 
dence we conclude that respondent has not sustained that burden. 
Secondly, respondent claims that complainant gave respondent permis- 
sion to handle the peppers on consignment. However respondent sub- 
mitted no accountings from the receivers of the peppers and therefore 
even if we found in respondent’s favor as to this contention we would 
have no way of ascertaining the net proceeds resulting from the resale of 
the peppers. See Latin-American Fruit & Shipping Corp. v. Herbert’s 
Fruit & Produce, 13 A.D. 432 (1954). In addition respondent generally 
characterized complainant’s permission to handle the load on consign- 
ment as having been given in the words “do the best you can”. We have 
often held that the use of such words does not constitute the granting of 
permission to handle on consignment. Barkley v. Ifsco, 31 A.D. 279 
(1972); Frank Gaglione & Son v. Theron Hooker Co., 30 A.D. 528 (1971). 
It should also be noted that respondent has not presented sufficient evi- 
dence to substantiate a claim of breach of contract on the part of com- 
plainant due to the fact that the inspection at Oakland, California only 
covered 90 baskets out of the 1,003 baskets of peppers. See Mario 
Saikhon v. Russell- Ward Company, Inc., 34 A.D. 1940 (1975). 


In conclusion, since we have found that respondent accepted the 
peppers involved herein, and has failed to meet its burden of proving 
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any defense to complainant’s action, it is liable to complainant for the 
full purchase price of such peppers, less the $6,602.60 already paid to 
complainant, or a balance of $9,948.20. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for which rep- 
aration should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $9,948.20, with interest thereon 
at the rate of eight percent per annum from August 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,554) 


PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COMPANY. PACA 
Docket No. RD-79-68. Decided November 27, 1979. 


Order reopening after default 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and 
allow the filing of an answer pursuant to section 47.25 of the Rules of 
Practice (7 CFR 47.25 (e) ). 


The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 
son has been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distribution, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an answer is set 
aside and the proposed answer submitted by respondent is hereby 
ordered filed. 
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(No. 19,555) 


WRIGHT SUPPLY CORPORATION v. CARPENTER MARKETING, INC. PACA 
Docket No. 2-5292. Decided November 27, 1979. 


Sales transactions — failure to prove in interstate commerce — Jurisdic- 
tion — absence of — Dismissal 


Where complainant failed to sustain its burden of proof that the transactions in issue were 
in interstate commerce, the Secretary is without jurisdiction in the matter. The com- 
plaint is therefore dismissed. 


George L. Aubrey, Presiding Officer. 
Herbert Fleishman, Jamesport, L. I., NY, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A com- 
plaint was filed in which complainant seeks a reparation award in the 
amount of $12,085.85 in connection with seven truckloads of potatoes 
ordered by respondent and shipped by complainant. 


A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto neither admitting nor denying the allega- 
tions of the complaint. In its answer respondent put at issue the question 
of the interstate commerce character of the alleged transactions, and 
demanded an oral hearing. 


An oral hearing was held at Riverhead, New York on August 1, 1979. 
Complainant appeared by its vice president, Herbert Fleishman, who 
also testified in behalf of the complainant. Respondent did not appear at 
the hearing. 


FINDINGS OF FACT 
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1. Complainant is a corporation whose address is Box 758, Route 58, 
Riverhead, New York. 


2. Respondent is a corporation whose address is Old Country Road, 
Watermill, New York. At the time of the transactions alleged herein the 
respondent was licensed under the Act. 


3. Pursuant to oral contracts negotiated by Mr. Fleishman for com- 
plainant with Mr. Robert Carpenter, chief executive officer of respond- 
ent, between December 20, 1977 and February 1, 1978, complainant 
loaded and shipped seven truckloads of #1 size A potatoes in 10# and 
20# bags totaling 292,000 lbs., at a total invoice price of $12,016.50. 
These potatoes were sold f.o.b. Riverhead, N.Y. and were shipped in 
trucks provided by respondent. 


4. No part of said purchase price has been paid. 


5. Complainant filed an informal complaint to initiate this proceeding 
on May 11, 1978, within nine months of the accrual of its alleged cause 
of action. 


CONCLUSIONS 


A fatal defect in complainant’s case is its failure to demonstrate the 
interstate character of any of the transactions. The complaint alleges 
that respondent’s place of business is in Watermill, New York. Mr. 
Fleishman testified that he was in contact with Mr. Carpenter about the 
potatoes at a time when Mr. Carpenter was operating from a motel in 
Rogers City, Michigan. However, we do not believe that this temporary 
presence of Mr. Carpenter in Michigan, standing alone, would establish 
the necessary nexus with interstate commerce. Mr. Fleishman further 
testified that he understood that the destination of some of these pota- 
toes was Binghamton, New York. He obtained this information from the 
truck drivers. But as to the bulk of the shipments, these were on an f.o.b. 
Riverhead basis, and Mr. Fleishman admitted that he had no knowledge 
of their intended destination. Furthermore, there was no showing the 
potatoes originated outside the State of New York. 


The complainant here had the burden of proving that the transactions 
were in interstate commerce. S. Watermkt. Credit v. Treasure Is. Foods, 
28 A.D. 1186 (1969). It has failed to sustain that burden. Section 1 of the 
Act (7 U.S.C. 499a), in paragraph (8), describes interstate commerce in 
perishable agricultural commodities in the following language: 
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A transaction in respect of any perishable agricultural commodity shall be con- 
sidered in interstate or foreign commerce if such commodity is part of that cur- 
rent of commerce usual in the trade in that commodity whereby such com- 
modity and/or the products of such commodity are sent from one State with the 
expectation that they will end their transit, after purchase, in another, includ- 
ing, in addition to cases within the above general description, all cases where 
sale is either for shipment to another State, or for processing within the State 
and the shipment outside the State of the products resulting from such process- 


ing... 


There is nothing in the record of this case to indicate in any way that 
these potatoes or their ultimate product were ever intended to move out- 
side the State of New York. 


Since section 2 of the Act (7 U.S.C. 499b) proscribes unfair conduct 
only in connection with interstate or foreign commerce, this complaint 
must be dismissed for want of jurisdiction of the Secretary of Agricul- 
ture. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 19,556) 


ANTHONY BROKERAGE, INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-5097. Decided November 29, 1979. 


Effective rejection — failure to make — Consignment agreement — failure 
to establish — Merchantability — breach of warranty of — Damages — 
failure to prove — Contract price — failure to pay — Reparation awarded 


Where respondent ordered and accepted the three cars of citrus fruit in issue, respondent is 
liable to complainant for the full invoice prices thereof, less damages resulting from 
breach of warranty. However, respondent failed to establish the value of the goods 
delivered. Therefore, there is no basis upon which to determine the measure of dam- 
ages to which respondent might be entitled as a result of the breach by complainant. 
Reparation, therefore, in the amount of $10,623.02 is awarded complainant against 
respondent with interest. 
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Respondent’s counterclaim is dismissed. 


George L. Aubrey, Presiding Officer. 
J. William Moore, Phoenix, AZ, for complainant. 
Donald B. Garvey, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This a reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. §§ 499 et seq.). A timely com- 
plaint was filed in which complainant seeks award of $10,623.02 in con- 
nection with a transaction in interstate commerce involving three rail 
shipments of citrus fruit from Arizona to Chicago. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 


spondent, who filed an answer thereto denying liability, and asserting a 
counterclaim for the amount of $4,753.67. 


Although the amount claimed in the formal complaint exceeds 
$3000.00, the parties have waived an oral hearing. Therefore the 
shortened procedure provided in the PACA Rules of Practice (7 CFR 
§ 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given an oppor- 
tunity to submit further evidence in the form of sworn statements, and 
to file briefs. Respondent submitted additional evidentiary statements, 
in response to which complainant filed a reply statement. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 245 East Jackson 
Street, Phoenix, Arizona. 


2. Respondent is a corporation whose address is 51 South Water 
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Market, Chicago, Illinois. At the time of the transactions alleged herein 
respondent was licensed under the Act. 


3. Pursuant to oral contracts, on or about the dates of May 14, 19 and 
24, 1977, complainant loaded and shipped from Arizona points to re- 
spondent in Chicago, three railroad cars of citrus fruit invoiced as fol- 
lows: 


SOLD TO: The Auster Co. 
40-51 South Water Market 
Chicago, Ill. 60608 


Via SPFE 453989 Delivered Pricing 
Quantity Description Price Amount 


1112 Masters Valencia Oranges 5.40 $6004.80 
12/4# 


167 Masters White Grapefruit , 918.50 
10/5# 


Masters White Grapefruit 525.00 
6/8# 7448.30 


Ryan Recorder #135588 20.00 
$7468.30 


5-19-77 
SPFE 454 115 Delivered Pricing 
Quantity Description Price Amount 


540 Masters Valencia 138s 5.65 $3051.00 
12/4# House of Quality 


380 ‘3 138s 5.65 2147.00 
12/4# 


296 © 88s 5.65 1519.85 
12/4# 


cts Valencias— Four Sons 5.25 2462.25 
214113s 
175 138s 

80 88s 


Ryan Recorder 103885 20.00 
$9200.10 
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SPFE 459 168 Delivered Pricing 
Quantity Description Price Amount 


807 Masters Valencias 10/5# 5.75 $4640.25 
Holiday brand 


337 Masters Ruby Red Grapefruit 5.75 1937.75 
10/5# House of Quality 


207 Masters White Grapefruit : 1138.50 
10/5# Four Sons 


Masters Valencias 12/4# : 610.20 
Four Sons 

Ryan Recorder 148505 20.00 

8346.70 


4, Car SPFE 453 989 arrived in Chicago at an unknown time and 
date, and received inspections reported as follows: 


(a) By Chicago Inspection Agency: 


Car SPFE 453989 ChicagoCPTTrk1 Date5/21/77 Time10:30am 
Applicant The AusterCo. Commodity Mixed Citrus 


Layers High 7-8 Rows widecar Stackslongcar Commodity Temperatures 
Top 47 Bottom 48 


Load: 
On bottoms, lengthwise. Load in general good order but note lower two layers 
of master containers crushed and creased with 4 cartons visible in doorway, 
showing corners burst open exposing contents. 


Commodity: 
4 Sons Brand: 12-4 lb. bags of Valencia Oranges packed in Master Containers. 
Contents are settled 3 to 6 inches below the covers. Fairly uniform size. Well 
formed. Medium fine to medium coarse skin texture. Stock has good color and 
is generally firm. 7% pitted rinds. No decay noted. Good quality. 


Marsh White Grapefruit: 10-5-lb. and 6-8 lb. bags in master containers. Con- 
tents settled 4 to 7 inches below the covers. Fairly uniform size. 8% sheep- 
nosed, balance well formed. Medium coarse skin texture. Some show greenish 
tinge, balance well colored. 12% cupped, dented fruit in bottom of packs. Stock 
is firm. 8% citrus oil spot damage. No decay noted. Fairly good and good 
quality. 


Remarks: 
Overhead weight of commodity causes lower layer cartons to be crushed be- 
cause cartons are not full and sides do not support overhead weight. 


(b) By Western Weighing and Inspection Bureau: 
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Agent CRIP Railroad Company 

No. SPFE 453989 Commodity Ariz Oranges Place Chicago, Illinois 

Track Fruit Auction Sls. R.R.CRIP Date Inspected 5/23/77 Time 4:00 AM 
Shipper: Anthony Brokerage Phoenix Ariz. 


Thermostat Setting 40 

Car Thermometer L 40 
COMMODITY TEMPERATURES 
Top Temperature 42 

Center Temperature 44 

Bottom Temperature 42 


Container 6473 F/B Boxes 


Consignee Riley McFarland LayersHigh7 Rows Wide 6-7 
Stacks Long Unloading 
DAMAGE PREVENTION—RECOMMEND INVESTIGATION AT ORIGIN AS TO CON- 
TAINER INCOMPATABLE FOR NORMAL TRANSIT HANDLING 
Load 
Starting to unload divided into 3 sections compartment doors positioned 3 feet 
in from each doorpost. Lengthwise and croswise on bottoms. No lengthwise 


movement. Box having two to five inch air space and folded covers creased and 
compressed from overhang weight. 


Commodity 
IV SONS Brand. Valencies Oranges 12/4 lbs cello bags. March White Grape- 
fruit 6/8 lbs and 10/5 lbs cello bags. Fairly good quality and color. Fairly well 
shaped and formed. 


Condition 
Fairly firm ripe. No decay noted. 


Mty 5/23/77 
Total of 381 boxes set aside creased and compressed from overhang weight. 


(photographs) 


5. Car SPSE 454 115 arrived in Chicago at an unknown time and date 
and received inspections reported as follows: 


(a) By Chicago Inspection Agency: 


Car SPFE 454115 ChicagoCPTTrk1 Date5/27/77 Time11:25am 
Applicant The AusterCo. Commodity Oranges 
Drain Pipes Mechanical 


Commodity Temperature 
Layershigh7 Rowswidecar Stackslongcar Top47 Bottom 49 
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Load 
On bottoms lengthwise and crosswise. Floor layer cartons and next adjacent 
layer cartons are crushed and creased due to overhead weight. 


Commodity 

House of Quality Brand: Valencia Oranges packed in 12-4 lb. bags in master 
containers and telescope cartons. Contents in master containers settled and 
sunken 3 to 6 inches below the covers. Telescope cartons are generally level full 
packs. Fairly uniform size. Well formed. Medium coarse to medium fine skin 
texture. 4 to 6% scars and blemishes. 15 to 25% light green tinge, balance are 
good color. Stock is firm. 4% green oil spot. 5% pitted rind breakdown. Less 
than 1% decay. Fairly good and good quality. 


Remarks 
Overhead weight of commodity in master containers causes lower layer cartons 
to be crushed and creased, denting and/or bruising contents. 


(b) By Western Weighing and Inspection Bureau: 


Car SPFE 454115 Commodity Valencia Oranges Place Chgo. Ill. 
Track F.A.O.Co. RR.CRIP Date Inspected 5/31/77 Time: 4AM 
Type of equipment mech. refrigeration 

Container #6473 f/b boxes 


Consignee Riley McFarland LayersHigh? Rows Wide6 
Stacks Long unloading 


DAMAGE PREVENTION RECOMMENDED INVESTIGATION AT ORIGIN AS TO CON- 
TAINER INCOMPATIBILITY FOR NORMAL TRANSIT HANDLING 


Load 
Starting to unload, divided into 3 sections. Compartment doors position 3” in 
from each doorpost, lengthwise and crosswise on bottoms. No length move- 
ment. Box having 2 to 5” air space and folded covers, creased and compressed 
from overhead weight. 


Commodity 
IV SONS brand, Valencias Oranges, 12/4# cello bags. Fairly good quality and 
color, fairly well shaped and formed. Fairly firm and ripe, no decay noted. 
empty 5-31-77 

Condition 


Total 92 cases set aside damaged from overhead weight. Sold as damaged. 


6. Car SPFE 459 168 arrived in Chicago at an unknown time and date 
and received inspections reported as follows: 


(a) By Chicago Inspection Agency: 


Car No. SPFE 459168 ChicagoRICPTTRK Date5/31/77 Time: 9:00 
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Applicant AusterCo. Commodity Citrus 
Drain Pipes Mechanical set 45 


Commodity Temperature 
Layershigh7 Rows wide7 Top49 Bottom 50 
Stacks long car 


Load: 
On bottoms, lengthwise. Load in general good order but note few cartons spill- 
ing from bottoms of packs. 


Commodity: 
4 Son Brand: Arizona Citrus 


Anthony Brand: Rudy Red Grapefruit packed in 5 Ib. poly bags in master con- 
tainers. Generally good packs. Stock has good blush, occasional green tinge. 
Generally well formed and sized. Firm to hard condition. Heavy rinds. No 
decay. Fairly good quality. 


Holiday Brand: Valencia Oranges packed in master containers. Good packs. 
Generally well formed and size. Small size oranges. Good color. Stock has heavy 
rinds. No decay. Firm and hard condition. Fairly good quality. 


(b) By Western Weighing and Inspection Bureau: 


R.R. Arrival Date Date insp.Req. Time Date Empty/Divert. 
CRIP 6/6/77 6/6/77 4:30 6/6/77 


Car/van SPEF 459168 
Shipper Anthony Brokerage Co. 


Routing Consignee Commodity 
SP-RI Riley McFarland Co. Oranges & Grapefruit 


Destination/Stop-Off Chgo. Ill. Inspection Place F.A.S. Co. 
Brand(s)IV Sons Layers8 Rows2 Stacksunloading 


THE PREPARATION OF THIS SHIPMENT NOT IN ACCORDANCE WITH REQUIRED 
METHODS OR SPECIFICATIONS BECAUSE, NOT IN ACCORDANCE WITH F.C.C. 
TARIFF 1-I SPECIFICATIONS ON CONTAINER #6473. BOXES NOT STAPLED AND 
NOT FILLED TO CAPACITY AS EXPLAINED IN TARIFF 1-1. 


DAMAGE PREVENTION: RECOMMEND INVESTIGATION AT ORIGIN AS TO CON- 
TAINER INCOMPATIBLE FOR NORMAL TRANSIT HANDLING. 


Staring to unload, divided into 3 sections. Compartment doors positioned 3 feet in from 
each doorpost. Boxes having two to five inch space and folded covers, creased and com- 
pressed from overhead weight. 


IV SONS brands pack with 12/4# cello bags. MARSH WHITE 6/8# and 10/5# cello bags. 
Fairly good quality and color, fairly well shaped and formed. Fairly firm ripe, no decay 
noted. 


Total of 273 boxes set aside damaged to be sold as damage by Fruit Action Sales Co. 
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7. Respondent has accounted to complainant for returns from auction 
sales and other dispositions of these three cars in the amounts of 
$5860.74 for the fisst car, $4843.59 for the second and $3687.75 for the 
third car. 


8. Complainant filed a timely complaint to initiate this proceeding on 
February 17, 1978, within nine months of the accrual of its alleged cause 
of action. 


CONCLUSIONS 


There is sharp dispute about the facts in the record. The affidavit of 
respondent’s vice president, Mr. Michael Auster, is to the effect that 
when he received the invoice for the first car (prior to its arrival in Chi- 
cago) he immediately called Mr. Mike Macchiaroli (uncle of James W. 
Macchiaroli, president of complainant) and rejected the grapefruit be- 
cause it had not been ordered. When that first car did arrive Mr. Auster 
again called Mr. Macchiaroli and rejected the oranges as well because 
some of the “masters” (large cartons) in which they were shipped were 
collapsed and could not easily be loaded on pallets and transferred to re- 
spondent’s store. 


Mr. Auster claims that he rejected the second car (all oranges) because 
of the same problem with collapsed masters, and that he gave timely 
notice by telephone to Mr. Macchiaroli. 


According to Mr. Auster, the third car was rejected on arrival for the 
same reasons as the first; i.e., it contained grapefruit which had not been 
ordered, and some of the masters containing oranges (and grapefruit) 
were collapsed. Mr. Auster maintains that Mr. Mike Macchiaroli did not 
object to this, and in fact agreed that the cars should be handled for com- 
plainant’s account. 


Mr. James W. Macchiaroli’s affidavit speaks to the contrary on all ma- 
terial points. He states that he himself conducted the negotiations with 
Mr. Auster. He maintains that he shipped both oranges and grapefruit 
pursuant to an oral agreement with Mr. Auster. He admits that there 
were some discussions about minor problems with the masters, but no 
outright rejection of any car. His affidavit is to the further effect that he 
never agreed to consignment sales of any of the three cars. 


A buyer's failure to give a seller notice of a rejection within a rea- 
sonable time constitutes an acceptance, and makes the buyer liable for 
the contract purchase price less damages. J. R. Simplot Co. v. Red L 
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Foods Corp, 17 A.D. 384 (1958). After considering the affidavits of both 
parties and the other evidence in the record, such as it is, we cannot find 
that there was a timely, unequivocal rejection of any of these three cars. 
Of the two affidavits that of Mr. Macchiaroli is more persuasive. Clearly 
there were discussions between the parties about problems, but no posi- 
tive rejection. 


Also, the fact that respondent proceeded to unload all three cars after 
having seen their contents would be consistent with a rejection theory 
only if respondent could show that complainant had agreed that the 
fruit be handled on consignment. Respondent has not overcome com- 
plainant’s affidavit which categorically denied this, and thus has failed 
to meet its burden of proof in this respect. We conclude that there was 
no consignment of any of these cars. See R. D. McGinnis Produce v. 
Pinder’s Produce Company, 28 A.D. 249 (1969). Respondent bought and 
accepted all the oranges on the three cars. The same is true of the 
grapefruit on the first and third cars. The factual dispute as to whether 
or not grapefruit was ordered must also be resolved in favor of the com- 
plainant — again because respondent had no reason to unload any grape- 
fruit if it had not ordered it and did not want the product. We conclude 
that the grapefruit was ordered, and at the price shown on complainant’s 
invoices. 


We conclude that the respondent ordered and accepted the entire con- 
tents of the three cars loaded with citrus fruit. It is liable for the full in- 
voice price less any damages sustained by any breach of contract or war- 
ranty; i.e., any loss suffered because of defects in the products. Wolf v. 
Mendelson-Zeller Co., 34 A.D. 690 (1975). 


The inspection reports do indicate some damage to the orange cartons 
and, in the case of the grapefruit, to the fruit itself. These sales were on 
a delivered basis, so we need not decide what caused the crushing of the 
cartons; i.e., whether this was the fault of the complainant or of the rail- 
road. In this contract the seller assumed transit risks and is liable for 
any transit damage however caused. 


Respondent is now urging that none of the three cars met the war- 
ranty of merchantability implied in a sale between merchants.’ A 


‘ That warranty is defined in § 2-314 of the Uniform Commercial Code as follows: 

(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be mer- 
chantable is implied in a contract for their sale if the seller is a merchant with respect to 
goods of that kind. Under this Section the serving for value of food or drink to be con- 
sumed either on the premises or elsewhere is a sale. 

(2) Goods to be merchantable must be at least such as 

(a) pass without objection in the trade under the contract description; and 
(b) in the case of fungible goods, are of fair average quality within the description; and 
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breach of this warranty would give the seller a right to damages, which 
under section 2-714 (2) of the U.C.C. are measured as: 


the difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as war- 
ranted. . . 


We agree with respondent that the inspection reports show some dam- 
age on arrival which might be characterized as a breach of warranty as 
to at least part of the contents of all three cars. But respondent has the 
burden of proving the amount of its damages as well as any breach. See 
Marci and Brindisi v. Speiller Brothers, 16 A.D. 1110 (1957). Here re- 
spondent failed in its proof because it failed to establish the value of the 
goods actually delivered as compared with the value of goods which 
should have been delivered. 


In the case of damaged perishable commodities about the only prac- 
tical way to establish their value is by a prompt and proper resale. See 
New England Grape v. Crane, 30 A.D. 992 (1971); Ben Gatz Co. v. 
Connecticut Celery Co., 36 A.D. 1376 (1977). 


Whether the resales here were proper or not is open to serious ques- 
tion. The product was disposed of for most part at auction at distress 


prices, although it would appear from the inspection reports that most 
of the cartons on each car escaped damage. The promptness of the re- 
sales is even more in doubt. Respondent did not offer any evidence as to 
the arrival time of the three cars in Chicago, so it has not shown that it 
ordered timely inspections. Car 453 989 was inspected on the 21st and 
23rd of May 1977; Car 454 115 was inspected on the 27th and 31st, and 
car 459 168 on the 31st of May and 6th of June 1977; i.e., lapsed time 
between inspections on these cars was, respectively, two, four and six 
days. The timing of these inspections, even after allowing for weekends, 
does not show any great diligence on the part of the respondent. 


In attempting to document the sales respondent has offered, in con- 
nection with car 453 989, a cancelled check and accounting from Marcus 
Goldman Inc. for 100 cartons dated July 18, 1978, and an undated list- 
ing of 1380 units — pursumably some sort of sales document — from 


(c) are fit for the ordinary purposes for which such goods are used; and 

(d) run, within the variations permitted by the agreement, of even kind, quality and 
quantity within each unit and among all units involved; and 

(e) are adequately contained, packaged, and labeled as the agreement may require; and 

(f) conform to the promises or affirmations of fact made on the container or label if 
any. 

(3) Unless excluded or modified (Section 2-316) other implied warranties may arise 

from course of dealing or usage of trade. 
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Fruit Auction Sales Co. in Chicago. In connection with car number 454 
115 respondent has offered an unidentified accounting dated October 6, 
1977, and another listing of sales from Fruit Auction Co. The date of 
sale is left blank at the top of this document although the date of May 
31, 1977 appears ambiguously in the middle of the page. 


For car number 459 168 respondent submitted an unidentified docu- 
ment dated July 26, 1979, listing sales proceeds, respondent's own 
statement of July 25, 1977 showing sales proceeds of $3,687.75, a June 
6, 1977 accounting sheet from Fruit Auction Sales Company for 649 
units, a June 22, 1977 invoice from Ben Schwartz and Sons, Inc. show- 
ing receipts from 829 units of oranges and grapefruit, and some sort of 
accounting document from Detroit Fruit Auction for a sale dated June 
14, 1977. 


The only one of these documents that tends to show any alacrity on 
the part of respondent is the June 6, 1977 accounting sheet on car 459 
168. It is dated the same day as the last inspection. But as noted above, 
respondent held this car six days between inspections, so we must con- 
clude that it was on hand in Chicago for approximately a week or more 
before respondent attempted to dispose of it. 


We conclude that respondent did not make prompt and proper resales 
of the contents of these three cars, and for that reason has not justified 
its claim for damages. 


Respondent is liable for the full invoice price of all three cars. Its fail- 
ure to make full payment promptly was a violation of section 2 of the 
Act, for which complainant is entitled to a reparation award. 


For this same reason respondent’s counterclaim must be dismissed. It 
seeks an award for loss of profit on the oranges; but the failure of proof 
of a prompt resale to establish the value of the allegedly defective 
product is equally fatal to this claim. 


Respondent’s counterclaim is dismissed. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $10,623.02 with interest thereon 
at the rate of 8 percent per annum from July 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,557) 


PETER CAPPARELLI and ROBIN STONE, d/b/a CAPPARELLI FARMS uv. 
CECILE M. ORLOWSKI, t/a ORLOWSKI PRODUCE CO. and/or 
CARPENTER MARKETING, INC. PACA Docket No. 2-5450. Decided 
November 29, 1979. 


Order of default 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). An informal 
complaint was received by the Department on December 7, 1978. A for- 
mal complaint was filed on May 8, 1979, in which the complainant seeks 
reparation against respondents in connection with a transaction involv- 
ing the sale, in interstate commerce, of eight truck loads of bulk pota- 
toes. Copies of the formal complaints were served upon respondents and 
neither respondent has filed a timely answer. In this regard, it must be 
noted that respondent Cecile M. Orlowski t/a Orlowski Produce Co. filed, 
on June 20, 1979, a document purporting to be on answer. However, the 
documents filed did not respond to the merits of the complaint. The 
document, in effect, was a motion to dismiss based upon a Florida legal 
proceeding. Respondent Orlowski claimed that the Secretary lacked 
jurisdiction since complainant had first chosen to use the Florida forum 
to seek a remedy. Respondent Orlowski’s motion was denied by the 
Presiding Officer, in a September 20, 1979, letter because of a lack of 
identity between the party proceeded against in the Florida action (a 
corporation) and respondent Orlowski (an individual). In the same letter, 
which was served on October 4, 1979, respondent Orlowski was given 
ten additional days to file an answer having been filed by either re- 
spondent, the issuance of an order without further procedure is appro- 
priate pursuant to section 47.8(d) of the Rule of Practice (7 CFR 
47.8 (d)). 


Complainant is a partnership composed of Peter Capparelli and Robin 
L. Stone, doing business as Capparelli Farms, whose post office address 
is Rt. 1 Box 247, Elkton, Florida 32033. Respondent Cecile M. Orlowski 
is an individual, trading as Orlowski Produce Co., whose post office ad- 
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dress is P.O. Box 128, Old Country Road, Watermill, New York. 
Respondent Carpenter Marketing Co. is a corporation whose post office 
address is also P.O. Box 128, Old Country Road, Watermill, New York. 
At the time of the transaction involved herein, respondents were 
licensed under the Act. 


The facts alleged in the formal complaint are hereby adopted as the 
findings of fact of this order and constitute a violation by respondents of 
section 2 of the Act (7 U.S.C. 499b). Accordingly, within 30 days from 
the date of this order, respondents, jointly or severally, shall pay to com- 
plainant as reparation, $15,713.02, with interest thereon at the rate of 8 
percent per annum from July 1, 1978, until paid. 


Copies hereof shall be served upon the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,558) 


ELMER F. FLLSWORTH, d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, d/b/a 
FRESH FRUIT & PRODUCE Co. PACA Docket No. RD-79-75. In order 
issued November 27, 1979, by Donald A. Campbell, Judicial Offi- 
cer. 


(No. 19559) 

ACOSTA GROVES uv. D. V. PRODUCE CorP. PACA Docket No. RD-79-78. 
In order issued December 4, 1979, by Donald A. Campbell, Judicial 
Officer. 

(No. 19,560) 
LOUIS CARIC & SONS v. BEN GATZ Co. PACA Docket No. 2-4712. In 


order issued December 10, 1979, by Daniel Marcus, General 
Counsel. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,561) 


PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & SONS, INC. PACA 
Docket No. 2-5482. In order issued December 5, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,562) 
R. B. TODD PRODUCE Co., INC v. JOHN DIGEORGE. PACA Docket No. 


RD-79-50. In order issued December 5, 1979, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 19,563) 


HERBERT D. BENSON, JR., d/b/a BENSON PRODUCE COMPANY v. MAURER 
FRUIT & VEGETABLE COMPANY. PACA Docket No. 2-5509. 
Reparation of $33,121.25 with 8 percent interest from September 
1, 1978, awarded complainant against respondent in order issued 
December 6, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,564) 


READY PAC PRODUCE, INC v. MAURER FRUIT & VEGETABLE Co. PACA 
Docket No. 2-5508. Reparation of $22,666.10 with 8 percent 
interest from December 1, 1978, awarded complainant against re- 
spondent in order issued December 6, 1979, by Donald A. Campbell, 
Judicial Officer. 
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(No. 19,565) 


THE GARIN COMPANY v. MAURER FRUIT AND VEGETABLE COMPANY. 
PACA Docket No. 2-5510. Reparation of $1,883.20 with 8 percent 
interest from November 1, 1978, awarded complainant against re- 
spondent in order issued December 6, 1979, by Donald A. Campbell, 
Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 19,566) 


ACE TOMATO Co., INC. v. SANFORD PRODUCE COMPANY, INC. PACA 
Docket No. RD-79-97. Reparation of $1,727.50 with 8 percent 
interest from November 1, 1978, awarded complainant against 
respondent in order issued November 21, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,567) 


H. SCHNELL & COMPANY, INC. v. FILIGREE Foops, INC. PACA Docket No. 
RD-79-84. Reparation of $7,026.25 with 8 percent interest from 
November 1, 1978, awarded complainant against respondent in 
order issued November 21, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,568) 


LEE HAMBLIN COMPANY v. B & B PRODUCE PROCESSORS, INC. PACA 
Docket No. RD-79-96. Reparation of $1,440.23 with 8 percent 
interest from September 1, 1978, awarded complainant against re- 
spondent in order issued November 21, 1979, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 19,569) 


ORANGE Co. OF FLORIDA, INC. v. GREER BROS. DistT., INC. PACA Docket 
No. RD-79-98. Reparation of $11,292.50 with 8 percent interest 
from May 1, 1979, awarded complainant against respondent in 
order issued November 23, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,570) 


HESSER BrROS., INC., a/t/a HEISEY ORCHARDS v. BILLY H. ALLISON. PACA 
Docket No. RD-79-100. Reparation of $1,825.00 with 8 percent 
interest from May 1, 1979, awarded complainant against re- 
spondent in order issued November 23, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,571) 


JOHN INGLIS FROZEN FOODS COMPANY v. ALPINE FROZEN Foops. PACA 
Docket No. RD-79-99. Reparation of $19,999.65 with 8 percent 


interest from August 1, 1979, awarded complainant against re- 
spondent in order issued November 23, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,572) 


ANDREW SMITH Co. v. GLENCOE Foops, INC. PACA Docket No. 
RD-79-101. Reparation of $10,708.35 with 8 percent interest from 
September 1, 1979, awarded complainant against respondent in 
order issued December 10, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,573) 


HUBERT H. NALL Co., INC. v. ALFIE PRODUCE CorP. PACA Docket No. 
RD-79-105. Reparation of $184.50 with 8 percent interest from 
April 1, 1979, awarded complainant against respondent in order 
issued December 10, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,574) 


JOE PHILLIPS INC. v. RICHARD D. FAMULARO, d/b/a THE PRODUCE TREE. 
PACA Docket No. RD-79-106. Reparation of $4,275.75 with 8 per- 
cent interest from March 1, 1979, awarded complainant against re- 
spondent in order issued December 10, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,575) 


DiIcK THOMAS, d/b/a DICK THOMAS PRODUCE v. WAYNE CUSIMANO, INC. 
PACA Docket No. RD-79-104. Reparation of $9,606.64 with 8 per- 
cent interest from August 1, 1979, awarded complainant against re- 
spondent in order issued December 10, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,576) 


FURMAN HAMILTON DICKS, d/b/a F. H. DICKS v. GREER BROS. DISTRIBUT- 
ING, INC. PACA Docket No. RD-79-108. Reparation of $8,414.05 


with 8 percent interest from August 1, 1979, awarded complainant 
against respondent in order issued December 12, 1979, by Donald 
A. Campbell, Judicial Officer. 


(No. 19,577) 


LYNN JOSEPHSON PRODUCE, INC. v. BETTER Foops, INC. PACA Docket 
No. RD-79-109. Reparation of $14,518.75 with 8 percent interest 
from April 1, 1979, awarded complainant against respondent in 
order issued December 1, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,578) 


TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE Co., INC. PACA Docket 
No. RD-79-107. Reparation of $15,570.25 with 8 percent interest 
from June 1, 1979, awarded complainant against respondent in 
order issued December 12, 1979, by Donald A. Campbell, Judicial 
Officer. 
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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


BORDEN, INc. AMA Docket Nos. M 63-2 and M 63-3. Order 
remanding cases for further proceedings — deter- 
mination of damages to petitioner 


Fircuett Bros., inc. AMA Docket No. M 2-73. Dismissal of 
petition — upon consent of parties 


FitcHETT Bros., Inc. AMA Docket No. M 2-70. Order deny- 
ing request for reconsideration 


GIDDENS, JACQUES J. AMA Docket No. F&V 907-5. Order 
dismissing petition 


OAK TREE FARM Dairy, INc. AMA Docket No. M 2-26; 
ROCKDALE CREAMERY, INC., et al.; FITCHETT Bros., INC. 
AMA Docket No. M 2-70. Order provisions — chall- 
enges to — Shrinkage — pro rata approach to — Re- 
view proceeding — issues raised in damages sought — 
Evidentiary and adequacy challenges — waiver of, by 
failure to argue adequately on brief — pro rata ap- 
proach — change in not retroactive — Prior actions of 
the Secretary found valid — Petitions dismissed 


PHILIPP, EDWARD O., d/b/a NEw Hope Farm Dairy. AMA 
Docket No. M 36-8. Original decision — modification 
of — obligations owed by Edward O. Philipp only 


VERNON COOPERATIVE CREAMERY ASSOCIATION. AMA Docket 
No. M 61-4. Diverted milk — eligibility of for pool- 
ing — Delivery — meaning of as defined in the Act — 
Producer-settlement fund — repayments to — Repay- 
ments — refund ordered — Claim for payment — 
amount for March 1976 to be determined and paid 


WEISGLASS GOLD SEAL Dairy Corp. AMA Docket No. 
M 2-56. Order # 2 — shrinkage provisions of — Clas- 
sification and pricing of pooled mile — Producer-set- 
tlement fund — petition to recover from — Petition 
dismissed 


COURT DECISIONS 


PRUNE BARGAINING ASSOCIATION v. EARL Butz. 44 F. Supp. 
785 (ND CA. May 21, 1975. No. C-74-1976 WHO). 
Jurisdiction — Standing — Due process — Actions 
specifically or impliedly authorized by the Act 
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Agricultural Marketing Agreement Act, 1937—Cont. 


PRUNE BARGAINING ASSOCIATION v. ROBERT BERGLAND. 571 
F.2d 1132 (Ninth Cir., March 20, 1978. No. 75-3046. 
Affirming District Court at 444 F. Supp. 785 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


GOLD BELL-I&S JERSEY FARMS, INC. I&G Docket No. 65. Stay 
order — pending issuance of further order 


HESS BROTHERS FARMS, INC. I&G Docket No. 73. Consent or- 
der — Sanction 


Hutton, WILLIAM H. I&G Docket No. 63. Gratuities — to 
federal meat grader — Illegal payments — authority 
for — Sanction 


Stay order — pending issuance of further order 


MASON, WILLIAM E. and MARLENE G. PEELER. FSQS Docket 
No. 8. Consent order — Sanction 


Misrepresentation of grade — by fraudulent and de- 
ceptive practice — repackaging — Sanction against 
Peeler 


NATIONAL MEAT PACKERS, INC., C&M PACKING CorP., and 
CHARLES D. OLSEN. I&G Docket No. 60. Birbery of 
public official — conviction for — USDA sanction pol- 
icy — purposes of — Consent proceeding — irrele- 
vancy of in litigated proceeding — Sanction against 
Charles D. Olsen 


Order as to Charles D. Olsen 
NORWICH BEEF COMPANY. FMIA Docket No. 29. Stay order 
— pending judicial review 
ANIMAL QUARANTINE ACT 
AGRICULTURE DECISIONS 


BARHAM, Dr. Bossy G. VA Docket No. 4. Order of dismissal 
— by agreement of parties 


BisHop, Dr. Roy B. VA Docket No. 10. Consent order — 
Sanction 


ViEBROCK, DR. VERNON H. VA Docket No. 8 Consent order — 
Sanction 
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Animal Quarantine Act—Cont. 


WINGER, Dr. DANIEL M. VA Docket No. 3. Test reports — 
falsification of — Due process denial contention — 
found to be without merit — Sanction 


ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


ANIMAL RESEARCH CENTER OF MASSACHUSETTS, INC. and IVAN 
N. Likar. AWA Docket No. 74. Order denying re- 
spondents’ moticn to file late appeal ; 


DeBOER, Mrs. JOHN M. AWA Docket No. 97, Regulations 
and standards — failure to comply with — Inspection 
— extent of and permission for — Evidence — scope 
of with respect to Barlow decision — Administrative 
process — weight of — Prior violations — considered 
in assessing penalty — Sanction 


DILLEY, DOUGLAS and NANCY, d/b/a N.D. RABBitry. AWA 
Docket No. 109. Consent order — Sanction 


DRAKE, DEAN. AWA Docket No. 78. Consent order — Sanc- 


DRAKE, DEAN. AWA Docket No. 123. Order of dismissal 


Eposiro, SAMUEL, d/b/a QUAKERTOWN FARM KENNELS. AWA 
Docket No. 101. Dogs in transit — Primary en- 
closures — violation of the regulations and standards 
issued under the Act — Sanction 


FESSLER, ARTHUR E. AWA Docket No. 102, Feeding and 
housing standards — failure to meet — Records — in- 
adequacy of — Regulations and standards — failure 
to comply with 


HIcKMAN, Don. AWA Docket No. 120. Order of dismissal 

LANG, TED R. AWA Docket No. 113. Consent order 

MATHENA, MITCHELL, d/b/a PLAINSMAN Zoo. AWA Docket 
No. 108. Annual license fee — failure to pay — An- 
nual report — failure to file — Change of business ad- 


dress — failure to notify official of — Sanction 


Pack, Mrs. JOHN. AWA Docket No. 116. Consent order 
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Animal Welfare Act—Cont. 


PARK DEPARTMENT (New Bedford, MA), d/b/a BUTTONWOOD 
Park Zoo. AWA Docket No. 111. Consent order 


PEARSON, ALLAN. AWA Docket No. 117. Consent order — 
Sanction 


ROBEY, GEORGE J. and EvA J. AWA Docket No. 94. Order of 
dismissal 


ROBINSON, RICHARD “Dick”, d/b/a ADANAC’ FILM 
PRODUCTIONS, LtD. AWA Docket No. 110. Consent or- 


St. ARNOLD, SHARON, d/b/a SAINT'S KENNELS. AWA Docket 
No. 105. Regulations and standards — failure to com- 
ply with — Prior violations — notification of — Oral 
hearing — failure to request — Sanction 


SHANNON, GREGORY D. and Patricia A., d/b/a LaB 
ASSOCIATES-TOTEM FARMS. AWA Docket No. 114. 
Consent order 


STEVENS, ROBERT J. AWA Docket No. 75. Order of dismissal 
— on motion of complainant 


EGG PRODUCTS INSPECTION ACT 


BABENDURE, LOUIS, d/b/a BABENDURE & Sons. I&G Docket 
No. 72. Facilities and equipment — maintenance of — 
Regulations — failure to comply with — Processing 
plant premises — state of — Noncompliance — failure 
to correct — Sanction 


J. FLEISHMAN & Co., INc. I&G Docket No. 71. Order remand- 
ing case for purpose of receiving evidence 


MOUNTAINSIDE BUTTER AND EGG CoMPANY. I&G Docket No. 
64. Order denying motion for reconsideration and re- 
argument, for stay 


Order remanding case for further proceedings 


FEDERAL MEAT INSPECTION ACT 


COUNTY FAIR WHOLESALE MEAT CoMPANY, INC. FMIA Docket 
No. 34. Consent decision — provisions of 


Amendment of prior order 
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Federal Meat Inspection Act—Cont. 


NORWICH BEEF ComPANY, INC. FMIA Docket No. 29. Stolen 
beef — acceptance of with knowledge of theft — 
Felony conviction — suspended sentence and proba- 
tion — Restitution — full payment to owners — Ap- 
plication for inspection services after formation of 
new company — approval of — Equitable estoppel — 
not applicable — Fitness for business under the Act 
— found lacking — Sanction, with provisions 


HORSE PROTECTION ACT 
AGRICULTURE DECISONS 


BEASLEY, JIM E. and Ep SHELTON. HPA Docket No. 88. Con- 
sent order — Sanctions 


BRANDON, WALLACE and LAURA M. HPA Docket No. 105. 
Consent order — Sanctions 


CANTRELL, BILL. HPA Docket No. 70. Allegation of viola- 
tions — failure to prove — Dismissal 


COFFEE, SARAH. HPA Docket No. 97. Consent order — Sanc- 


COLEMAN, HAROLD. HPA Docket No. 96. Consent order — 
Sanction 


COLEMAN, HAROLD. HPA Docket No. 89; DEBRA COLEMAN 
MoFFITT, SHIRLEY POLK and DAviD PoLk. HPA Docket 
No. 114. Consent order — Sanctions 


FLEMING, PREACH. HPA Docket No. 55. Dismissal — on mo- 
tion of complainant 


FORE, MARION W., JR. and JOE WEBB. HPA Docket No. 86. 
Withdrawal and termination of complaint 


GRANDQUEST, B. O., and Buppy BLack. HPA Docket No. 93. 
Consent order — Sanction 


GRAY, BILLY. HPA Docket No. 85. Order of dismissal 


GULLETT, JAMES G. HPA Docket No. 100. Consent order — 
Sanction 


HALE, BILLY. HPA Docket No. 50. Order of dismissal 





CUMULATIVE LIST OF DECISIONS REPORTED 
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HOSKINS, JERRY, and Buppy Dick. HPA Docket No. 106. 
Consent order — Sanctions 


PLEMMONS, Monroe. HPA Docket No. 56. Dismissal — on 
motion of complainant 


Purvis, Dr. JOHN, and Dwayne ELLIOTT. HPA Docket Nos. 
54 and 72. Sored horse — showing and exhibition of 
— Sanction 


ROBBINS, JOHN L. HPA Docket No. 73. Dismissal — on mo- 
tion of complainant 


ROBERTS, HowarD, et al. HPA Docket Nos. 78, 83, 84, 90. 
Consent order as to Howard Roberts (co-respondent) 
— Sanction 


SALE, P. W. HPA Docket No. 68. Soring — cruel and inhu- 
mane treatment of animal — Admission of facts — by 
failure to file answer — Sanction 


ScHROCK, GAYDEN S. and JACK A. MoorMAN. HPA Docket 
No. 81. Consent order — Sanctions 


THORTON, MR. & Mrs. RICHARD L. HPA Docket No. 64; BILL 
CANTRELL. HPA Docket No. 70. Order remanding 
cases to Administrative Law Judge for further con- 
sideration 


Allegations of violations — failure to prove — Dismis- 


WALL, RICHARD. HPA Docket No. 87. Sored horse — show- 
ing and exhibition of — Unfair competition — sored 
horse competing with unsored horses — Amendatory 
legislation — weight and purpose of — Sanction 


WEBB, JANICE. HPA Docket No. 95. Consent order — Sanc- 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


AHLERS, EVERETT J. P&S Docket No. 5644. Accounts and 
records — imcomplete or incorrect — Checks or 
drafts — insufficient funds — failure to pay when due 
— Custodial account — misuse of — Sanction 
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ALLISON, R.D., et al., d/b/a Mapison County LIVESTOCK 
MARKET. P&S Docket No. 5631. Consent order — 
sanction 


ANGERHOFER, EDWIN H. P&S Docket No. 5627. Consent or- 
der — Sanction 


APEX MEaT Co., et al. P&S Docket Nos. 5575, 5576, 5577, 
5578, 5579. Ruling on certified issue 


Apex Meat Co., et al. P&S Docket No. 5575. Consent order 


BAIE, Norris A. P&S Docket No. 5678. Consent order — 
Sanction 


BEENE, DAvipD “Rocky”. P&S Docket No. 5594. Checks or 
drafts — insufficient funds — failure to pay when due 
— Bonding requirements — failure to comply with — 
Admission of facts — Sanction 


BEITELSPACHER, FRED. P&S Docket No. 5619. Consent order 
— Sanction 


BREITSPRECHER, LEE. P&S Docket No. 5121. Termination of 
suspension 


BONNETT, BRUCE. P&S Docket No. 5618. Consent order — 
Sanction 


C & M MEAT PACKING CorRPORATION, et al. P&S docket No. 
5689. Consent order — Sanction 


Cactus HILL RANCH COMPANY v. MODESTO MENDICAO. P&S 
Docket No. 5642. Unjust practice — failure to pay — 
Admission of facts — failure to file answer — Repara- 
tion awarded 


Order setting aside default order 


CANTER, ALAN S. and C & C LIVESTOCK AND PACKERS, INC. 
P&S Docket No. 5670. Consent order 


CAUGHMAN, FRANKIE W. P&S Docket No. 5661. Bonding re- 
quirements — failure to comply with — Sanction 


COLEMAN, ALVIS T. and J. A. COLEMAN. P&S Docket No. 
5315. Consent order 
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COLLIER, SIDNEY D. and Louis PAUL Marsu. P&S Docket No. 
5582. Accountings — false or incorrect — Underpay- 
ments — resulting from false sales amounts and 
freight charges — False and incorrect weights — bill- 
ing and collecting on the basis of — Sanction 


CoucH CATTLE Co. P&S Docket No. 5665. Consent order 


CRYAN RANCHES, INC. d/b/a CRYAN CATTLE Co. P&S Docket 
No. 5632. Consent order 


DALE CATTLE CoMPANY, INC. P&S Docket No. 5666. Dealer — 
operating while insolvent — Financial requirements 
= PRINS 00 TEE —— EIN o.oo osc ce aisinpicern vague cndapes 1550 


DAVENPORT PACKING Co., INC. et al, P&S Docket No. 5691. 
Consent order — Sanction 


DRAUGHAN, JOHNNY, d/b/a JOHNNY DRAUGHAN LIVESTOCK. 
P&S Docket No. 5588. Termination of suspension 


EBERTON, RONALD. P&S Docket No. 3353. Termination of 
suspension 


ENTERPRISE MEAT Co., INc. P&S Docket No. 5655. Bonding 
requirements — failure to comply with — Financial 


requirements — failure to meet — Failure to pay 
promptly and in full 


EzrA W. MARTIN ComPANY. P&S Docket No. 5681. Consent 


FARMVILLE LIVESTOCK MARKEY, INC., et al. P&S docket No. 
5488. Accounts and records — incomplete or incor- 
rect — Actual net proceeds — failure to remit to con- 
signors — Checks or drafts — insufficient funds — 
Custodial account for shippers proceeds — deficien- 
cies in — False and incorrect weights — Sanction 


FELSENTHAL, JULIUS. P&S docket No. 5654. Consent order . 


FORTNER, OTIs L. P&S docket No. 5629. Accounts and rec- 
ords — incomplete or incorrect — False or incorrect 
weights — selling and billing on the basis of — 
Checks or drafts of insufficient funds — failure to 
pay when due — Sanction 


FRAZIER, J. K. P&S Docket No. 5567. Consent order — Sanc- 


FULLER, THOMAS JOHN. P&S Docket No. 5566. Consent order 
— Sanction 
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GILES LOWERY STOCKYARDS, INC. P&S Docket No. 4782. Va- 
cation of rate order 


GOLDEN West MEAT ComPANY, INC. P&S Docket No. 5686. 
Consent order 


GOREN, HERSH, d/b/a PLEASANT HILL MEAT ComMPANY. P&S 
Docket No. 5687. Consent order 


GOTHAM PROVISION Co., INC. et al. P&S Docket No. 5620. 
Consent order 


GuRSKY, E. AND Barry A., d/b/a DIABLO CATTLE COMPANY. 
P&S Docket No. 5571. False report — concealing true 
volume of business — Record keeping practices — 
hindrance to audit — Additional livestock purchases 
— discovery of — increase in bond required — Bond- 
ing requirements — failure to fully comply with — 
Sanction (civil penalty) 


Gus Z. LANCASTER STOCK YARDS, INC. P&S Docket No. 5574. 
Accounts and records — false or incorrect — Addi- 
tional proceeds — failure to remit — False and incor- 
rect weights — arbitrary increase of purchase 
weights — accounting on the basis of — Sanction 


Hanson, L. S. P&S Docket No. 5460. Custodial account for 
shippers proceeds — failure to maintain in conform- 
ity with regulations — Sanction 


HAYES PACKING CORPORATION. P&S Docket No. 5614. Con- 
sent order 


HELLER, ROBERT. P&S Docket No. 5683. Consent order 


HILLCREST PACKING COMPANY. P&S Docket No. 5675. Con- 
sent order 


HUBER LIVESTOCK, INC. and KEN HUBER. P&S Docket No. 
5645. Checks or drafts — insufficient funds — failure 
to pay when due — Insolvency — current liabilities 
exceeding current assets — Sanction 


HuRON DRESSED BEEF, INC. P&S Docket No. 5685. Consent 
order — Sanction 


IOWA BEEF PROCESSORS, INC., and COLUMBIA Foops, INc. P&S 
Docket No. 5539. Order of dismissal 
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IOWA BEEF PROCESSORS, INC. and COLUMBIA Foops, INc. P&S 
Docket No. 5539. Order of dismissal 


JACKSON, ARTHUR, JR. P&S Docket No. 5609. Consent order 


JACOBSON, GERALD D. P&S Docket No. 5637. Consent order 
— Sanction 


JOHNSON, CHARLES RICKEY. P&S Docket No. 5617. Consent 


JOHNSON, GEORGE EDWARD. P&S Docket Nos. 4084, 4208. 
Termination of suspension 


KARP, MANUAL, et al. P&S Docket No. 5577. Consent order, 
Karp and Richmond 


Consent order 


Order of dismissal, as to Hoffman 


KENT, JAMES S., d/b/a FARMERS LIVESTOCK COMPANY, v. I. L. 
(Buppy DUKE, JR. P&S Docket No. 5512. Unjust prac- 
tice — failure to pay — Reparation awarded 


KING MEAT PACKING Co., INC., et al. P&S Docket No. 5576. 
Consent order — Sanction 
Consent order 


KOENING, Victor, d/b/a KOENING SALE BARN. P&S Docket 
No. 3358. Termination of suspension 


LUEDTKE, ROYAL H., ELLIS LAWSON, and GRANT WALKER. 
P&S Docket No. 5653. Consent order as to Grant 
Walker — Sanction 


Consent order — Luedtke and Lawson — Sanctions . 


LunpT, CATO, JR., and JAY LUNDT. P&S Docket No. 5445. 
Consent order — Sanction 


McARDLE, KENNETH E. P&S Docket No. 5634. Consent order 
— Sanction 
Termination of suspension 


MERTzZ, J. B., JR., and PAUL LAucK. P&S Docket No. 5646. 
Consent order — Sanction 
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MESA PACKING Co., INC. and R. HENRY ELLIOT and BARBARA 
ELLIOT. P&S Docket No. 5564. Accounts and records 
— incomplete or incorrect — Checks or drafts — in- 
sufficient funds — Bonding requirements — failure 
to comply with — Flagrant and repeated violations — 
failure to pay — Trust funds — dissipation and mis- 
use of — Sanction 


MICHAEL, DONALD W. P&S Docket No. 5604. Consent order 
— Sanction 


MUEHLENTHALER, JAKE and Morris, d/b/a JAKE 
MUEHLENTHALER AND SON. P&S Docket No. 5237. 
Order reinstating prior order 


Morris, Brock (CINCINNATI) Co., INC. P&S Docket No. 5677. 
ARERR A ere oie ee eae ee aN Ob RL ae 1 


MuLso, David. P&S Docket No. 5187. Termination of sus- 
pension — compliance with bonding requirements ................ 1544 


NEBRASKA BEEF PACKERS, INC., and RUDOLPH R. and 
RUDOLPH G. STANKO P&S Docket No. 5648. Consent 
GR NRE cH oo Ag ee al i ie gla oats tu 1578 


NEVERETT, HARRY L., et al. P&S Docket No. 3501. Termina- 
tion of suspension of Robert H. Neverett 


NOE, JOHN R., d/b/a JOHN NOE AND SONS, and d/b/a WEST 
GROVE STOCKYARDS. P&S Docket No. 5592. Accounts 
and records — incomplete or incorrect — Checks or 
drafts — insufficient funds — failure to pay when due 
— Sanction 


NORWICH VEAL AND BEEF, INC., and WALTER L. and SHIRLEY 
P. BirD. P&S Docket No. 5444. Order remanding case 
for further proceedings 


PALAMERA BEEF CorP. P&S Docket No. 5659. Consent order 


PALERMO ABATTOIR AND MEAT PACKING Co., and FRANK 
ANTANASIO. P&S Docket No. 5679. Consent order ................ 1563 


PaLuso, JACK W. P&S Docket No. 5447. Bonding require- 
ments — failure to comply with 


PARTIN, AUDREY. P&S Docket No. 5590. Consent order 
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PATTON, RONALD A. and COFFEEVILLE LIVESTOCK SALES Co., 
Inc. P&S Docket No. 5587. Consent order — Sanc- 


PAULK, MIKE, et al P&S Docket No. 5625. Consent order — 
Sanction 


POE, ROLAND, and BoB WRIGHT. P&S Docket No. 5630. Con- 
sent order 


POULSEN, KENNETH. P&S Docket No. 5486. Consent order 


PRESTIGE Foops, INc., d/b/a RAYMOND MEAT COMPANY; 
WILLIAM ALTSHULER and Morris SALTER. P&S Docket 
No. 5578. Consent order 


Consent order 


R & D INVESTMENTS, INC., d/b/a EDWARDS Bros. PACKING Co. 
P&S Docket No. 5464. Consent order 


REEVES PACKING CoMPANY, INC. and DoN TAYLOR. P&S Dock- 
et No. 5608. Consent order — Reeves — Sanction 


Consent order — Taylor — Sanction 
REIN, RONNIE. P&S Docket No. 5633. Consent order 


ROSETH, JEROME F. and DUWAYNE E. BurTON. P&S Docket 
No. 5650. Consent order — Sanction 


Royston, DAvip M. P&S Docket No. 5662. Consent order — 
Sanction 


SCHULER, GERHARDT E. v. HRDLICKA BROS. LIVESTOCK SALES, 
Inc. P&S Docket No. 4392. Purchase order — cancel- 
lation of — Deposit — failure to refund — Reparation 


Counterclaim — dismissal of 


Order on reconsideration 


SILVA, GEORGE F. P&S Docket No. 5611. Consent order — 
Sanction 


SMITH, JOHN H. P&S Docket No. 5623. Consent order — 
Sanction 


SMITH, CLYDE E. P&S Docket No. 5658. Bonding require- 
ments — failure to comply with — Admission of facts 
— Senetione Ga: Vw asd, Sk Mined. inh SSS: sak. ee, «3 155% 
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SMELLEY, A. J., JR., and JAMES I. BURKE, JR. P&S Docket 
No. 5560. Extension of credit — draft due on date 
presented at bank — failure to pay when due not 
present — Record keeping practices — inadequacies 
of — Dismissal, except as to record keeping charges 


SORENSON, Don. P&S Docket No. 5168. Consent order — 
Sanction 


SOUTHEASTERN MEAT PROcEssORS, INC., et al. P&S Docket 
No. 5649. Insolvency — current liabilities exceeding 
current assets — Failure to pay when due 


SPICER LIVESTOCK, INC., and M. F. Spicer. P&S Docket No. 
5622. Consent order — Sanction 


SPRINGFIELD QUALITY BEEF, INC., and JAMES H. STEVENS. 
P&S Docket No. 5652. Consent order 


STANKO PACKING COMPANY, and HENRY L. and RUDOLPH G. 
STANKO. P&S Docket No. 5647. Consent order — 
aaa. STs oS Oe Ras PC OE 09 oa ccc 1581 


STEVE Brooks Meats, inc. P&S Docket No. 5695. Consent 
POI oo ois oo heals wcscalea Vhs Wh iets ee ec A lide og Le ys Sealers a 1584 


TEXAS LIVESTOCK MARKETING ASSOCIATION v. BRUCE 
BoNNETT, d/b/a BRUCE BONNETT CATTLE Co. P&S 
Docket No. 5584. Order of dismissal 


THOROMAN, ALLEN. P&S Docket No. 5628. Consent order — 
Sanction 


TUCKER, RAYMOND L. and Tom J. P&S Docket No. 5610. Con- 
sent order — Sanction 


TYRELL, JOHN E., JR., and MAUDE B. TyRELL, P&S Docket 
No. 5636. Consent order — Sanction 


UNIONVILLE SALES Co., INc. P&S Docket No. 5327. Order re- 
manding case for further proceedings 


UPLAND PACKING ComPANY. P&S Docket No. 5261. Bonding 
requirements — failure to comply with 


VANCE, DEWEY REED. P&S Docket No. 5581. Unjust Practice 
— failure to pay — Reparation awarded 


WaRNER, JACK. P&S Docket No. 5638. Consent order — 
MRNEMEIED Ge cca ets one a Ade RSAC MIE GED RR Ie ere le casa 1587 
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WESTERN Iowa Farms Co., et al. v. Sioux Crry Stock YARDS. 
P&S Docket No. 5556. Order remanding case for fur- 
ther proceedings 


Stockyard regulation Rule 22 — annual minimum 
yardage fee — challenges to — Burden of proof — 
failure to sustain — Validity and reasonableness of 
Rule 22 upheld — Dismissal 


WESTERN PoRK PACKERS, et al. P&S Docket No. 5597. Order 
of dismissal, as to Western Pork Packers (Massachu- 
setts) and Western Pork Packers (New York) 
Wtiey, Jim, P&S Docket No. 5589. Accounts and records — 
incomplete or incorrect — Bonding requirements — 
failure to comply with — Checks or drafts — insuffi- 
cient funds — failure to pay when due — Sanction 
WINTER, ROBERT. P&S Docket No. 5667. Consent order 
Woon, Prince. P&S Docket No. 5612. Consent order ..............00000: 236 


Woop, HERMAN CUTHIEL. P&S Docket No. 5673. Consent 


Woopwarpb, Ray ALLEN. P&S Docket No. 5606. Consent 


YounG, GEORGE. P&S Docket No. 5400. Consent order 
Termination of suspension 


Clarification of order 
Younlr, DENNIS D. P&S Docket No. 5624. Consent order 


ZALESKY, MARVIN B. P&S Docket No. 5626. Dismissal — is- 
GOONS cao agin Foi cicrnce ice CREAR AS he Sk Mae Mahe ia aan 832 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 


A & A Tomato Co., INc. PACA Docket No. 2-5406. Flagrant 
and repeated violations — failure to pay — Sanction 


A & J PRODUCE CorpP., et al., v. FILIGREE Foops, Inc. PACA 
Docket No. 2-5417. Order of default — Reparation 
awarded 


A. CAVALLARO Co., INC. v. CARPENITO BRrOoS., a/t/a FivE C, 
Inc. PACA Docket No. 2-5399. Default 
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A. CAVALLARO Co., INc. PACA Docket No. 2-&455. Flagrant 
and repeated violations — failure to pay — Sanction 


A. Dupa & Sons, INCc., d/b/a A. DUDA & SONS COOPERATIVE 
ASSOCIATION, uv. CorY FARMS, INc. PACA Docket No. 
2-5340. Admission of facts 


A. M. MAntIA, INc. v. MILT Kuprick. PACA Docket No. 
RD-79-21. Default 


ABATTI PRODUCE, INC. v. SHIPPERS DISTRIBUTING Co., INC. 
PACA Docket No. RD-79-60. Default 


AcE ToMATO Co., INC. v. SANFORD PRODUCE COMPANY, INC. 
PACA Docket No. RD-79-97. Default 


Acosta GROVES v. D. V. PropucE Corp. PACA Docket No. 
RD-79-78. Default 


Stay order — pending issuance of further order 


ADOLPH & CERESIA PRODUCE Co., INC. v. ELM City PRODUCE, 
Inc. PACA Docket No. 2-5439. Default 


AG-WEST GROWERS, INC. v. WELL-PicT, INc. PACA Docket 
No. 2-5188. Contract — failure to prove existence 
and breach of — Unsigned invoices — weight of — 
Dismissal 


AG-WEST v. RANDALL A. WARD, d/b/a SWEETFINGERS FRUIT & 
PropucE. PACA Docket No. 2-5110. Dismissal — 
settlement between parties 


AL HARRISON Co., DISTRIBUTING, v. INTERNATIONAL FRUIT 
GROWERS & SHIPPERS, INC. PACA Docket No. 2-5281. 
Default 


AMERICAN Foop Purveyors. PACA Docket No. 2-4828. Fla- 
grant and repeated violations — failure to pay — 
Sanction 


AMERICAN FINE Foops, INC. v. PROGRESSIVE PRODUCE Co. 
PACA Docket No. 2-5468. Order of dismissal — set- 
tlement between parties 


AMERICAN Fruit Purveyors, INc. PACA Docket No. 
2-4355. Slow payment practices — flagrant viola- 
tions of the Act — Prior order — violation of — Sanc- 
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Order denying petition for reconsideration 


Stay order 


ANDREW SMITH Co. v. BENSON PRODUCE Co. PACA Docket 
No. 2-5326. Order of dismissal 


ANDREW SMITH Co. v. LEwis, LTD., t/a GREENS “N” THINGS. 
PACA Docket No. RD-79-73. Default 


ANDREW W. SMITH Co. v. GLENCO Foops, Inc. PACA Docket 
No. RD-79-101. Default 


ANTHONY BROKERAGE, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-5097. Effective rejection — fail- 
ure to make — Consignment agreement — failure to 
establish — Merchantability — breach of warranty of 
— Damages — failure to prove — Contract price — 
failure to pay — Reparation awarded 


ANTHONY FARMS, INC. v. DONALD May, d/b/a DONALD May & 
ComPANY. PACA Docket No. 2-5186. Evidence — 
failure to produce — Quantity contracted for — es- 
tablished — Contract terms — weights, 10 and 50-lb 
sacks potatoes — Loss — on portion of resale — re- 
covery of — Reparation awarded 


APPLE FARM Div., PICK-YOUR-OWN INCORPORATED, v. LONE 
STAR FRESH FruiT & VEGETABLE Co. PACA Docket 
No, 2-5330, Defate 308) PACES PE AT or PUTS OES, oc eae 


ArtiAS Propuce Corp. v. EURIPEDED QUILES, d/b/a La 
BORINQUENA-E. QuILES & Sons. PACA Docket No. 
2-5296. Default 


AROOSTOOK MAIN FARMS, INC. v. ROBERT L. BURNETT, JR., 
d/b/a Best Potato Propucts, Co. PACA Docket No. 
2-4784. Contract — failure to prove existence of — 
Purchaser — actual — Burden of proof — Failure to 
sustain — Dismissal 


ASSOCIATED PRODUCE DISTRIBUTORS v. AMERICAN BROKERAGE 
Or Kansas City, INc. PACA Docket No. 2-5425. De- 


B. B. & W. Farms, INC. v. AMERICAN BROKERAGE OF KANSAS 
Ciry, Inc. PACA Docket No. 2-5323. Default 
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BAGLEY, GAILIAN DEAN, JR., d/b/a BAGLEY PRODUCE 
COMPANY, v. ANTHONY MoBARAK, d/b/a Mo-JAx 
BROKERAGE COMPANY. PACA Docket No. 2-5394. De- 


BAGLEY, GAILIAN DEAN, JR., d/b/a BAGLEY PRODUCE Co. v. 
CHARLES Simpson. PACA Docket No. 2-5421. Order 


to show cause 


BALCOM & MoE, INC., v. HOUSE OF GooD CELERY, INc. PACA 
Docket No. 2-5368. Default 


BARDIN BROTHERS PRODUCE Co., INC., v. FARM OUTLET. 
PACA Docket No. 2-4943. Acceptance — by unload- 
ing — Invoice price — failure to pay — Reparation 
awarded 


BAR-WELL Foops, Lrtp., v. V.I.P. SALES COMPANY, INC. 
PACA Docket No. 2-5114. Dismissal — settlement 
between parties 


BASIN PRODUCE Co., INC. v. LONE STAR FRESH FRuIT & 
VEGETABLE Co. PACA Docket No. 2-5332. Default . 


BAXTER PACKING Co., INC. v. SEMERJIAN BROTEHRS. PACA 
Docket No. 2-5223. Contract — breach of — Net pro- 
ceeds — failure to remit — Undisputed amounts — 
failure to release checks for — Reparation awarded . 


Stay order — pending issuance of further order 


Order amending prior order and denying petition for 
reconsideration 


BEACON PRODUCE Co. v. TEDDY BEAR PRODUCE, INC. PACA 
Docket No. RD-79-85. Default 


BEAMON BROTHERS v. CALIFORNIA SWEET POTATO GROWERS. 
PACA Docket No. 2-5063. Freight charges — not re- 
sponsibility of purchaser — deduction of from pur- 
chase price — Contract price — adjustment on — 
Counter claim — satisfied in deduction from pur- 
chase price — Reparation awarded 


Ben Gatz Company. PACA Docket No. 2-4844. Contract 
terms — delivered sales — freight charges and risk of 
loss borne by seller — Dismissal 


BEN RyYBURN, INC. v. ALFIE PRODUCE Corp. PACA Docket 
No. RD-79-93. Default 
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BENDEL, VICTOR C. v. PERLITZ & Sons, INc. PACA Docket No. 
2-5333. Order granting motion to reopen 


BENSON, HERBERT D., JR., d/b/a BENSON PRODUCE COMPANY. 
PACA Docket No. 2-5309. Consent order — Publica- 
tion of facts 


BENSON, HERBERT D., JR., d/b/a BENSON PRODUCE COMPANY, 
v. MAURER Fruit & VEGETABLE COMPANY. PACA 
Docket No. 2-5509. Admission of liability 


BERRY, HENRY J. v. KATHLEEN J. THREATT, d/b/a TIMELY Dis- 
TRIBUTING. PACA Docket No. 2-4996. Purchase and 
receipt — failure to prove — Dismissal 


BertTuca, TEDDY, d/b/a TEDDY BERTUCA COMPANY v. P.B.S. 
ComMPANY. PACA Docket No. 2-5285. Default 


BIANCHI & SONS PACKING Co. v. JOSEPH L. FREDERICKS, d/b/a 
FRUITLAND U.S.A. WHOLESALE. PACA Docket No. 
2-5360. Default 


BILLINGSLEY FARMS, INC. v. S & M Propuce, Inc. PACA 
Docket No. 2-5148. Contract — breach of — Condi- 
tion on arrival — abnormal decay — Dismissal 


Counterclaim — Damages — measure of — reparation 
awarded for 


BIOLA Fruit Co., INc., t/a Birco v. Favco, INC., t/a 
MINNESOTA PrRoDUCE. PACA Docket No. 2-5124. Bur- 
den of proof — failure to sustain — Contract — ab- 
sence of — Dismissal 


BLISS PRODUCE COMPANY v. Kaps Foops, Inc. PACA Docket 
No. 2-5324. Default 


BoB JONES RANCH v. DeFEO Fruit Co., INc. Automatic stay 
— petition in bankruptcy filed 


BODINE PRODUCE Co., INC. v. WHOLESALE PRODUCE SUPPLY, 
IN. and/or Misty MOUNTAIN TRADING Co. PACA Dock- 
et No. 2-5013. Contract terms — U.S. Grade No. 1 — 
failure to sustain burden of proof as to — Resale — 
proceeds of remitted — Contract price — failure to 
pay in full — Reparation awarded against Wholesale 
Produce 


Broker — failure to prove breach of duty by — 
Brokerage — entitlement to — Reparation awarded 
against complainant 
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BORELLI PRODUCE DISTRIBUTORS v. JOSEPH L. FREDERICKS, 
d/b/a FRUITLAND U.S.A. WHOLESALE. PACA Docket 
No. 2-5272. Default 


BRONCO PRODUCE, INC. v. TAVILLA SALES COMPANY. PACA 
Docket No. 2-5129. Dismissal — settlement between 


parties 


BRONSTEIN & ROVNER, INc. PACA Docket No. 2-4578. Fla- 
grant and repeated violations — failure to pay — fail- 
ure to remit net proceeds of consignment sales — 
Sanction 


Bup ANTLE, INC. v. J. M. FIELDS, INC., a/tla WORLDWIDE 
Propuce. PACA Docket No. 2-4711. Good delivery 
standards — failure to meet — Rejection — timely no- 
tice of — failure to prove wrongful — Transportation 
service and conditions — failure to prove abnormal — 
Dismissal 


BURNAND & Co., INC. v. LYNN FOSTER SALES. PACA Docket 
No. RD-79-76. Default 


BUSHMANS, INC. v. DAviD Woop, d/b/a Woop PRODUCE 
ComPANY. PACA Docket No. RD-79-90. Default 


Byrb Foops, Inc. v. A. E. ALBERT & Sons, INc. PACA Docket 
No. 2-5149. Contract terms — f. o. b. inspection and 
arrival — settlement to be based upon delivered 
weight — Deductions — in accord with terms of con- 
tract — Reparation for amount due and owing 


C & V VEGETABLE FARMS v. Duzik DISTRIBUTING Co. PACA 
Docket No. RD-79-45. Default 


C.J.’s BROKERAGE v. FIELKOW ProbuceE, INc. PACA Docket 
No. 2-5286. Default 


CALAVO GROWERS OF CALIFORNIA v. D. V. PRODUCE CorP. 
PACA Docket No. 2-5415. Default 


CALIFORNIA LETTUCE COMPANY v. SHIPPERS DISTRIBUTING Co., 
Inc. PACA Docket No. RD-79-40. Default 


CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INC. 
PACA Docket No. 2-5189. Automatic stay — bank- 
ruptcy proceeding pending 
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CALIFORNIA LETTUCE FARMS, INC. v. THE COMMISSION HOUSE, 
Inc. PACA Docket No. 2-5224. Dismissal — dis- 
charge in bankruptcy 


CANON POTATO COMPANY, INC. v. JIMMIE SCHMON PRODUCE 
BROKER, INC. Dismissal — settlement between 
parties 


CaNON Potato Co., INC. v. DONALD L. BAILEY, d/b/a Don 
BaILEY. PACA Docket No. 2-5433. Dismissal — or- 
der of discharge in bankruptcy 


CAPPARELLI, PETER, and ROBIN STONE, d/b/a CAPARELLI 
FARMS v. CECILE M. ORLOWSKI, t/a ORLOWSKI PRODUCE 
Co., and/or CARPENTER MARKETING, INC. PACA Dock- 
et No. 2-5450. Order of default 


CARGIL PRODUCE COMPANY v. C. H. ROBINSON COMPANY. 
PACA Docket No. 2-5083. Contracts of sale — total 
quantity established — Contract prices — understate- 
ment of by broker — Reparation awarded for differ- 


Counterclaim — Brokerage — entitlement to — Rep- 
aration awarded for 


CASTILLE & GONSOULIN, INC. v. CHICAGO PRODUCE DISTRIB- 
uTors. PACA Docket No. RD-79-56. Default 


CasTRO ANP SON, INC. v. UNITED PRODUCE FARMS, INC. PACA 
Docket No. 2-4889. Damages — failure to prove — 
Contract price — failure to pay in full — Reparation 
awarded 


CENTRAL FARMS v. AG-WEST GROWERS, INC. PACA Docket 
No. 2-5137. Contract — failure to prove breach of — 
Reparation awarded 


CENTRAL FARMS v. AG-WEST GROWERS, INc. PACA Docket 
No. 2-5120. Contract — modification of based upon 
misrepresentation — Accord and satisfaction — fail- 
ure to prove — Reparation awarded 


CHAPALA, VISTA v. CRAIGS PRoDUCE. PACA Docket No. 
2-5282. Default 


CHAPMAN FRulItT Co., INC., a/t/a A. R. CHAPMAN WATERMELON 
SALES v. DARRELL WHITTLE. PACA Docket No. 
2-5437. Default 
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CIMINO BROTHERS PRODUCE Co., INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 2-5230. Denial 
of motion to reopen after default 


CLASSEN, JAMES A., d/b/a J. A. CLASSEN Co. v. JIMMY A. 
PHILLIPS, d/b/a Jimmy A. PHILLIPS PRODUCE Co. PACA 
Docket No. RD-79-72. Default 


COLLINS BROTHERS PRODUCE Co. v. DIXIELAND PRODUCE, INC. 
PACA Docket No. 2-5225. Consignment agreement 
— after arrival and inspection — Implied condition of 
agreement — consignee to make prompt and proper 
resale — New contract — breach of — Original con- 
tract price — failure to pay in full — Reparation 
awarded 


COMMUNITY-SUFFOLK, INC. v. JOSEPH PALUMBO, d/b/a J J 
Propuce. PACA Docket No. 2-5280. Default 


CO-OPERATIVE BAKERS OF MIAMI, INC. d/b/a MIAMI PRODUCE 
Co. PACA Docket No. 2-5190. False and misleading 
statements — in application for license — Flagrant 
and repeated violations — failure to pay — Sanction 


Crow, VICTOR C., d/b/a TRIANGLE FARMS v. MR. SPUD, INC., 
and JOE C, WILLIAMS, JR., d/b/a Mr. SPUD PACKING 
Co. PACA Docket No. 2-3972. Contract — existence 
of — Contract prices — failure to pay in full — Rep- 
aration awarded against Mr. Spud, Inc. 


Agent — authority of — Consignment agreement — 
failure to prove — Contract terms — prices — verifi- 
cation of — Invoice prices — failure to pay — Repara- 
tion awarded against Joe C. Williams, Jr. .. 0.6... ee cee 705 


Counterclaim of Mr. Spud, Inc. — Setoff — disallow- 
ed and dismissed 


Counterclaim of Joe C. Williams, Jr. — Truck repair 
costs — absence of jurisdiction over — Handling ex- 
penses — nonentitlement to — Dismissal 


CROWLEY SALES & Export Co. v. MOHAWK PRODUCE 
CORPORATION. PACA Docket No. 2-5401. Default 


CROWN PRODUCE Co. v. ASIA FARMS. PACA Docket No. 
RD-79-37. Default 


CUNNINGHAM AND BOZZELLI BROKERAGE v. S. S. DARMON Co. 
PACA Docket No. 2-5254. Order for payment of un- 
disputed amount 
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CUNNINGHAM & BOZZELLI BROKERAGE v. S. S. DARMON Co. 
PACA Docket No. 2-5254. Settlement offer — not 
admission that lesser amount is due — Contract 
terms — burden of proof as to — failure to sustain — 
Reasonable value — determination of, based upon 
market price — reparation awarded for 


CUSUMANO Bros, Co., INC. v. GLENN R. SONNTAG WHOLESALE 
PRODUCE DISTRIBUTORS. PACA Docket No. 2-5317. 
Default 


CurTIN, THOMAS A. v. SUNSHINE SALAD Co., Inc. PACA 
Docket No. 2-5265. Contract terms — alteration of 
— Rejection — without reasonable cause — Resale — 
prompt and proper — net proceeds of — Damages — 
measure of Reparation awarded 


DNE SALES, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-4969. Damages, failure to prove — Deductions or 
allowances — agreement on — Further allowances — 
failure to prove — Reparation awarded 


D’aRRIGO Bros. Co. OF CALIFORNIA v. CHATHAM SUPERMAR- 
KETS, INC. and/or Duzik DISTRIBUTING Co. PACA 
Docket No. 2-4946. Broker — breach of duties by — 
Contract — failure to negotiate — Resale — failure to 
remit net proceeds of — Contract price — failure to 
pay — Reparation awarded for amount claimed 


Contract — absence of — Rejection — burden of proof 
sustained — Dismissal as to Chatham 


Counterclaim — Resale proceeds paid to truck broker 
— Additional transportation costs — Claim for reim- 
bursement — Dismissal 


D’ARRIGO Bros. Co. OF CALIFORNIA v. AMERICAN BROKERAGE 
OF Kansas City, Inc. PACA Docket No. RD-79-14. 
Default 


DEBRUYN PRODUCE Co. v. SANFORD PRODUCE COMPANY, INC. 
PACA Docket No. RD-79-81. Default 


DE BruUYN PRODUCE Co. v. H. R. BUSHMAN & SON Corp. 
and/or Gus MERCURIO Fruit & PRoDUCE Co. PACA 
Docket No. 2-5238. Consignment sales — failure to 
pay net proceeds of — Reparation awarded against 
Mercurio 


Counterclaim — for freight and handling — Repara- 
tion awarded Bushman against complainant 
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De BRUYN PRODUCE Co. v. DEFEO Fruit Co., Inc. PACA 
Docket No. RD-79-70. Automatic stay — petition in 
bankruptcy filed 


DeMarco PRODUCE Co. v. UNITED PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 2-4876. Contract — failure to 
prove breach of — Reparation awarded 


DiMaARrE BROTHERS, INC. OF CALIFORNIA v. FRUITLAND U.S.A. 
WHOLESALE. PACA Docket No. 2-5283. Default 


DiMARE BROTHERS, INC. OF CALIFORNIA v. PHILADELPHIA 
Propuce Co. PACA Docket No. 2-5147. Acceptance 
— by failure to give notice of rejection — Contract — 
breach of, grade — Consignment agreement — failure 
to establish — Damages — failure to prove — Repara- 
tion awarded 


Dan Tupor & Sons SALEs, INc. v. FILIGREE Foops, INc. 
PACA Docket No. RD-79-23. Default 


DAN TupoR & Sons SALES, INC. v. FILIGREE Foops, INC. 
PACA Docket No. RD-79-23. Amendment of prior 


DAVANDJER FARMS, INC. v. BALTIMORE TOMATO COMPANY, 
Inc. PACA Docket No. 2-5160. Stay order — pend- 
ing issuance of further order 


DAVANDJER FARMS, INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-5160. Order denying motion to 


DAVE WALSH Co., INC. v. LIBERTY Fruit Co., INc. PACA 
Docket No. 2-4962. Allowance agreement — failure 
to prove — Full protection agreement — implied con- 
ditions of — Sales records — failure to keep — Rep- 
aration awarded 


DAVE WALSH Co., v. LIBERTY Fruit Co., Inc. PACA Docket 
No. 2-4962. Stay order — pending issuance of fur- 
ther order 


DAVE WALSH Co., INC. v. LIBERTY Fruit Co., INc. PACA 
Docket No. 2-4962. Order on reconsideration 


DAVE WALSH Co., v. K. K. ITo Farms, Lrp. PACA Docket 
No. 2-5342. Contract — breach of — Rejection — 
rightful — Resale — authorization for — Damages — 
measure of — Reparation 
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DEARDORFF-JACKSON Co. v. CERRUTO Bros. Corp. PACA 
Docket No. 2-5138. Dismissal — settlement between 
parties 


DENICE & FELICE PACKING Co. v. SUPER FooD SERVICES, INC. 
PACA Docket No. 2-5059. Good delivery — made at 
destination — Contract — failure to prove breach of 
— Reparation awarded 


DENNIS PRODUCE SALES, INC. v. GREEN VALLEY ONION Co., 
Inc. PACA Docket No. 2-5405. Order for payment of 
undisputed amount 


DENNIS PRODUCE SALES, INC. v. GREEN VALLEY ONION Co. 
PACA Docket No. 2-5405. Amendment to order for 
payment of undisputed amount 


DENMARK, DENNIS R., d/b/a PASCAGOULA PRODUCE AND 
CorFrEE Company. PACA Docket No. 2-5084. Unjust 
practice — failure to pay — Admission of facts — fail- 
ure to file answer — Sanction 


DIAMOND FRUIT GROWERS, INC. v. FILIGREE Foops, Inc. PACA 
Docket No. RD-79-11. Default 


Dicks, FURMAN HAMILTON, d/b/a F. H. Dicks v. GREER BROS. 
DISTRIBUTING, INC. PACA Docket No. RD-79-108. 
Default 


Dixon ToM-A-ToE Propbuce, INc. v. Louis KALECK, d/b/a 
KALECK DISTRIBUTING Co. PACA Docket No. 2-4806. 
Dismissal — settlement between parties 


DON BONANNO CITRUS COMPANY v. LARRY G. SEAMANS, d/b/a 
DIAMOND PRODUCE DistripuToRS. PACA Docket No. 
2-5387. Default 


DONLON, TRADING Co., Lrp., t/a ROGER DONLON Co. v. JIM 
WEATHERFORD Company. PACA Docket No. 2-5438. 
Dismissal — settlement between parties 


DONNA JEAN PACKING, INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-5289. Dismissal — Voluntary 
withdrawal of complaint 


DuRNIAT, HENRY S., d/b/a VERDE FARMS Co. v. LOUIS ROBLES, 
d/b/a L. ROBLES PRoDUCE. PACA Docket No. 2-5267. 
Order for payment of undisputed amount 


Dismissal — complaint for disputed amount with- 
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E. J. HAYES, INC. v. K & K Propuce, Inc. PACA Docket No. 
2-5104. Contract price — failure to pay — Denial of 
liability — based upon prior transaction — Prior 
transaction — absence of jurisdiction over — Repara- 
tion awarded 


E. R. ALBERGOTTI, INC. v. ALFIE PropUCE Corp. PACA Dock- 
et No. RD-79-95. Default 


E.T.L. CORPORATION v. BAKERS SERVICES, INC. PACA Docket 
No. 2-5256. Stay order — pending issuance of fur- 
ther order 


E.T.L. CORPORATION v. BAKERS SERVICES, INc. PACA Docket 
No. 2-5256. Order granting petition to reopen 


E.T.L. Corp. v. BAKERS SERVICES, INc. PACA Docket No. 
2-5256. Frozen cob corn — size requirements — Con- 
tract — breach of — Acceptance by dominion and 
control — Accounting of resale — failure to submit — 
Damages — failure to show — Contract price — fail- 
ure to pay in full — Reparation awarded ...............000eeeeee 1594 


EASTERN POTATO DEALERS OF MAINE, INC. v. AGRI-EXPORT, 
Inc. PACA Docket No. 2-5275. Assignment of court 
claim — not in satisfaction of present complaint — 
Purchase prices — failure to pay in full — Reparation 
awarded 


EASTERN TOMATO COMPANY v. AMERICAN PRODUCE COMPANY. 
PACA Docket No. 2-5345. Dismissal — on agree- 
ment by parties 


ECKERT Bros. RIVERVIEW FARMS v. FRESH Foops, INc. PACA 
Docket No. RD-79-17. Default 


ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. T. W. 
FADAL, d/b/a FADAL FRESH Fruit & PRODUCE Co. 
PACA Docket No. RD-79-75. Default 


Stay order — pending issuance of further order 


ELLSWORTH, ELMER, d/b/a ELLSWORTH PRODUCE v. ANTHONY 
T. Faour, a/t/a A T F Propuce. PACA Docket No. 
RD-79-79. Default 


ELLSworRTH, d/b/a ELLSWORTH PRODUCE, v. ANTHONY T. 
Faour, a/tla ATF Propuce. PACA Docket No. 
RD-79-79. Order denying petition to reopen after 
default 
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EonalrTis, PETER A. v. HYLAN WorRLD Wipe Fruit EXCHANGE. 
PACA Docket No. 2-5391. Default 


F. E. BaLpwin & Company, PACA Docket No. 2-5154. 
Flagrant and repeated violations — failure to pay — 
Publication of facts 


FARRAR, Roy E., d/b/a Roy E. FARRAR COMPANY v. TOMATO 
House, INc. PACA Docket No. 2-5318. Default 


FEDERAL Fruit & PropucE TREE. PACA Docket No. 
RD-79-94. Default 


FERRI, THOMAS, d/b/a THOMAS FERRI FARMS v. C & C FARMS, a 
Corporation. PACA Docket No. 2-4874. Acceptance 
— by failure to reject — Contract — failure to prove 
breach of — Commercial unit — failure to prove, as to 
part of goods sold — Damages — failure to prove — 
Reparation awarded 


FLORENCE DISTRIBUTING Co., INC. v. OXNARD CELERY DISTRIB- 
uTorS, Inc. PACA Docket No. 2-4750. F.o.b. con- 
tract — suitable shipping condition warranty — Con- 
dition on arrival — abnormal deterioration — Con- 
signment after rejection — established — Suitable 


shipping condition — breach of warranty of — Rep- 
aration awarded 


FLORENCE DISTRIBUTING Co., INC. v. OXNARD CELERY DISTRIB- 
uTORS, INc. PACA Docket No. 2-4750. Stay order — 
pending issuance of further order ............... ccc eee eee eee ee O98 


FLORENCE DISTRIBUTING Co., INC. v. OXNARD CELERY DISTRIB- 
uTorS, INc. PACA Docket No. 2-4750. Order on re- 
consideration 


FLoRIDA CiTRuS SALES, Inc. PACA Docket No. 2-5213. Ac- 
counting — false and incorrect — Broker — failure of 
to account and to remit to sellers — Sanction 


Foop Propucts, Inc. et al. PACA Docket No. 2-5344. Fla- 
grant and repeated violations — failure to pay — 
Sanction 


ForpD, MALVIN G., d/b/a MALVIN ForD PRODUCE v. WILLIAM B. 
GRAHAM, d/b/a GRAHAM & Son Propuce. PACA Dock- 
iE ING: Seobariee E . PRMROTEEE Fo 0 pia wr a ead’ enn cng abe URN teeta &s  olicucn 


FORNASERO OF CALIFORNIA v. STAN C. Brown, d/b/a B.J.B. 
PACA Docket No. 2-5201. Dismissal — settlement 
between parties 
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Fort FAIRFIELD Potato Co. v. TAVILLA SALES Co. PACA 
Docket No. 2-4896. Order reopening after default 


Fort FAIRFIELD PoTaTo Co. v. TAVILLA SALES COMPANY. 
PACA Docket No. 2-4896. Dismissal — settlement 
between parties 


FOSTER, WILLIAM R., d/b/a WILLIAM R. FOSTER SALES Com- 
PANY v, JAROSZ PRODUCE FARMS, INC. PACA Docket 
No. 2-4687. Contract — breach of, by failure to de- 
liver in full — Damages — incidental, flowing from 
breach — Replacement costs — entitlement to for un- 
delivered goods — setoff against invoice amount — 
Reparation for net due 


Stay order 


Four STAR TOMATO, INC. v. TOMATOES UNLIMITED, INc. PACA 
Docket No. RD-79-32. Default 


FRANK Donia Co. v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. and ABE Monsour, JR. BROKERAGE, INc. PACA 
Docket No. 2-5233. Sale after rejection — negotiated 
by broker — Agreed contract price — failure to pay — 
Reparation awarded against Houston ProduceCo. ................- 848 


Poor financial condition — awareness of — Agent — 
not responsible for principal’s success — Dismissal as 
to Monsour 


FRED A. Ross Potato & ONION COMPANY v. CHICAGO POTATO 
Co., Inc. PACA Docket No. 2-4827. Purchaser — ac- 
tual — Diversion absent authority — Contract desti- 
nation — failure to inform of — Broker — breach of 
duties by — Reparation awarded 


FRED A. Ross Potato & ONION COMPANY v. CHICAGO PoTATO 
Co., Inc. PACA Docket No. 2-4827. Order dismiss- 
ing petition for reconsideration 


G & S PRODUCE Co., INC. v. EMPIRE Foops, Inc. PACA Dock- 
et No. 2-5231. Dismissal — settlement between par- 


G &S Propuce Co., INc. v. NIAGARA FRONTIER SERVICES, INC. 
PACA Docket No. 2-4345. Suitable shipping condi- 
tion — breach of warranty of — Rejection — proper 
and timely — Acceptance of partial shipment — at re- 
quest of seller not constituting acceptance of whole — 
Dismissal 
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G & S Propuce Company, INc. v. DEFeo Fruit Co., INe. 
PACA Docket No. RD-79-42. Automatic stay — 
petition in bankruptcy filed 


G. DEMENTROPS, INc. PACA Docket No. 2-5187. Flagrant 
and repeated violations — failure to pay — Sanction 


G. A. FUNDERBURK Co., INC. v. GERALD M. MartIn, d/b/a B & 
Y Fruit Co. PACA Docket No. 2-5274. Default 


GARIN COMPANY (The) v. MAURER FRUIT AND VEGETABLE 
Company. PACA Docket No. 2-5510. Admission of 
liability 


GarY D. HARNEY Co. v. MIKE PHILLIPS ENTERPRISES, INC. 
PACA Docket No. 2-5060. Oral contract of sale — es- 
tablished — Contract price — failure to pay in full — 
Reparation awarded 


THE GAVIN COMPANY v. MISTY MOUNTAIN TRADING COMPANY. 
PACA Docket No. 2-5410. Dismissal — settlement 
between parties 


GENBROKER CorP., d/b/a GENERAL BROKERAGE CO. v. SUPER 
Foop SERVICES, INc. PACA Docket No. 2-5052. Full 
protection agreement — established — Disposition — 
failure to account for — Loss — failure to substanti- 
ate — Contract — breach of — Damages — failure to 
show — Reparation awarded 


GENBROKER CORPORATION v. MITT PARKER COMPANY, INCOR- 
PORATED. PACA Docket No. 2-5145. Contract — 
breach of — Damages — measure of — Good delivery 
— failure to make — Reparation awarded 


GEO. A. HEIMOS PRODUCE Co., INC. v. ELM City PRODUCE, INC. 
PACA Docket No. 2-5390. Default 


GLOBAL TRADING, INC. v. FLAVORLAND Foops, INc. PACA 
Docket No. 2-4842. Contract specifications — bur- 
den of proof as to failure to meet — Damages — fail- 
ure to submit proof of — Contract price — failure to 
pay in full — Reparation awarded 


GOLDEN HARVEST FARMS, INC. v. STANLEY PRODUCE Co., INC. 
PACA Docket No. 2-4858. Inspection — failure to 
obtain — Contract — failure to prove breach of — 
Reparation awarded 


Prevailing party — award of fees and expenses to 


Stay order — pending issuance of further order 
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Order on reconsideration 


GraFF, EpGar H., JR. v. GREER Bros. Dist., INc. PACA 
Docket No. RD-79-55. Default 


GrRATzZ AND UTTER v. ANOPOLSKY & Son, INc. PACA Docket 
No. 2-5426. Default 


GREEN VALLEY FARMS v. LARRY MISKELL Co. and/or NEW 
MARKET PRODUCE CoMPANY. PACA Docket No. 
2-4063. Seller — actual — Funds collected — failure 
to remit — Reparation awarded against Miskell 


Dismissed as to New Market 


GREEN VALLEY FARMS v. LARRY MISKELL Co. and/or SUGAR 
RIPE BANANA Co. PACA Docket No. 2-4064. Seller — 
actual — Funds collected — failure to remit — Rep- 
aration awarded against Miskell 


Dismissed as to Sugar Ripe Banana Co. 


GREEN VALLEY FARMS Co. and/or PUPILLO FRUIT COMPANY. 
PACA Docket No. 2-4065. Seller — actual — Funds 
collected — failure to remit — Reparation awarded 
against Miskell 


Dismissed as to Pupillo Fruit Company 


GRIFFIN AND BRAND OF MCALLEN, INC. v. AMERICAN BROKER- 
AGE Or Kansas City, Inc. PACA Docket No. 
RD-79-26. Default 


GRIFFIN & BRAND SALES AGENCY, INC. v. LONE STAR FRESH 
Fruit & VEGETABLE Co. PACA Docket No. 2-5349. 
Default 


GROWERS MARKETING SERVICE, INC. v. MOHAWK PRODUCE 
Co., Inc. PACA Docket No. 2-5378. Admission of li- 
ability 


GROWERS MARKETING SERVICE, INC., v. DINO PRODUCE, INC. 
PACA Docket No. 2-5311. Agreed upon contract 
prices — failure to pay — Setoff — failure to prove — 
SIE a ere Sec rr ee ee en cite 0.06 ore ooo 96,8 69° 1599 


GUADALUPE CARROT PACKERS, t/a ROMAR CARROT COMPANY v. 


Vat OrA Corp. PACA Docket No. RD-79-27. De- 


GUNN, JOHNSON, d/b/a GUNN PropUCE CoMPANY v. CoRY 
Farms, Inc. PACA Docket No. 2-5393. Default 
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H. Y. MINAMI & Sons v. L. CHARLES JOHNSON, INc. PACA 
Docket No. RD-79-19. Default 


H. SCHNELL & CoMPANY, INC. v. FILIGREE Foops, INc. PACA 
Docket No. RD-79-84. Default 


HADDAD, GEORGE, a/k/a W.C. Massey, d/b/a DoLL House 
PropucE. PACA Docket No. 2-5316. False or mis- 
leading statements — on application for license — 
Flagrant and repeated violations — failure to pay — 
Felony — conviction for — True identity — failure to 
reveal, by use of different names in doing business 
under the Act — Publication of facts 


HALL, Howarb A., d/b/a H. HALL & Co. v. AMERICAN BROKER- 
AGE OF Kansas City, INc. PACA Docket No. 2-5380. 
Default 


HERREN BROTHERS, INC. v. MARK A. DEWEERD, d/b/a MARK 
DEWEERD WHOLESALE PRopUCE. PACA Docket No. 
RD-79-59. Default 


HELMS POTATO COMPANY v. JIMMIE SCHMON PRODUCE Bro- 
KER, INc. PACA Docket No. 2-4879. Dismissal — set- 
UGE DOS WOCR NUE own occ cane cca es Gace serene OCT eee 


HENRY A. POLLAK RIVERHEAD CORPORATION v. HOUSE OF 
Goop CELERY, INc. PACA Docket No. 2-5373. Order 
for payment of undisputed amount, and to show 


HENRY A. POLLAK RIVERHEAD CorP v. House Or Goop 
CELERY INc. PACA Docket No. 2-5373. Order of dis- 
missal — failure to show cause 


HERBERT RICH Co. v. BLUE BONNET Foops, INc. PACA Dock- 
et No. 2-5113. Acceptance — by dominion and con- 
trol — Disposition — of culled produce — failure to 
disclose — Inspection — failure to make — Failure to 
prove breach of contract — Damages — failure to 
prove — Reparation awarded 


Stay order — pending issuance of further order 


Order on reconsideration 


HERMAN BELL, INC., d/b/a M & M WHOLESALE PRODUCE. 
PACA Docket No. 2-5042. Flagrant and repeated 
violations — failure to pay promptly and in full — 
Sanction 
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HESSER BrRoOS., INC., a/t/a HEISEY ORCHARDS v. BILLY H. 
ALLISON, d/b/a BiLLy ALLISON. PACA Docket No. 
RD-79-100. Default 


HIGHLAND GRAPE JUICE Co. v. T. W. GARNER FooD COMPANY. 
PACA Docket No. 2-5062. Acceptance — revocation 
of justified, Contract — breach of — Damages — 
measure of — Title — after rightful rejection — Dis- 
position — failure to authorize — goods rightfully 
storea for account of seller — Dismissal 


Counterclaim — handling, shipping and storage costs 
— Reparation awarded for 


Prevailing party — award of fees and expenses in 
connection with oral hearing 


Stay order — pending issuance of further order 


Order dismissing petition for reconsideration 


Hipps Propuce, Inc. PACA Docket No. 2-5215. Flagrant 
and repeated violations — failure to pay — Publica- 
tion of facts 


HOLIEN, OSCAR & LARRY J. HOLIEN v. GUMLIA PoTATO Co. 
and/or GLEN GUMLIA. PACA Docket No. 2-5014. Dis- 
missal — settlement between parties 


HOMESTEAD POLE BEAN Co-Op, INc. v. CowBoyS PRODUCE 
ComPANy, Inc. PACA Docket No. 2-5361. Default 


HOMESTEAD TOMATO PACKING Co., INc. PACA Docket No. 
2-4565. Flagrant and repeated violations — mis- 
representation — packing fresh tomatoes in cartons 
denoting size other than actual — Sanction 


HORWATH AND Co., INC., d/b/a GONZALES PACKING Co. v. E. 
VEGA & Sons PropucE. PACA Docket No. 2-5243. 
Dismissal — settlement between parties 


HousTON PRODUCE DISTRIBUTORS, INC. v. UBBAS, INC., alt/a 
SOUTHERN PropUCE Co. PACA Docket No. 2-5251. 
Unsigned invoices — weight of — Contract — failure 
to prove existence and breach of — Burden of proof 
— failure to sustain — Dismissal 
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HRONIS, JIM, d/b/a JIM HRONIS & SONS v. ROBERT W. THURS- 
TON, d/b/a THURSTON MARKETING CoMPANY. PACA 
Docket No. 2-5226. Accounting — failure to prove 
incorrect — Contract terms — f.o.b. as to price — de- 
livered as to grade — Rejection — timely — Consign- 
ment — diversion and sale — Damages — absence of 
— Dismissal 


HUBERT H. NALL Co., INC. v. ALFIE PRODUCE Corp. PACA 
Docket No. RD-79-105. Default 


INDIAN RIVER CITRUS SALES, INC. v. A. CAVALLARIO Co., INC. 
PACA Docket no, 2-Daen, DetaUle. oi ou cde ae eda Hada det eases 


INTER HARVEST, INC. v. AMERICAN BROKERAGE OF KANSAS 
City, Inc. PACA Docket No. 2-5369. Default 


INTERNATIONAL BROKERS & MARKETING, INC. v. BLUE BONNET 
Foops, Inc. PACA Docket No. 2-5423. Default 


INTERSTATE FRuIT & VEGETABLE Co., INC. v. JOE GLOVER. 
PACA Docket No. 2-4674. Dumping — absent cer- 
tificate — Unmerchantability — failure to prove — 
Reparation awarded 


IRISH, FERD, d/b/a IRISH FARMS v. JOHN R. CAMPOLITO, JR., 
d/b/a CAMPOLITO ProDUCE Co. PACA Docket No. 
2-5351. Dismissal — settlement between parties 


J-B DISTRIBUTING Co. v. AMERICAN BROKERAGE OF KAN. 
KANSAS City, INc. PACA Docket No. 2-5434. De- 


J.R. Brooks & Son, INC. v. QUISQUEYA TROPICAL PRODUCE 
Inc. PACA Docket No. RD-79-49. Default 


J. W. MATTEK & Sons, INC. v. PROCESS SUPPLY COMPANY. 
PACA Docket No. 2-3959. Full delivery — failure to 
take — Damages — measure of — Reparation 
awarded 


J. ALBERT OF FLoriDA, INC., a/t/a SUPERIOR MEALS. PACA 
Docket No. 2-5191. Flagrant and repeated violations 
— failure to pay — Publication of facts 


JACK T. BAILLIE Co., INC. v. AMERICAN BROKERAGE OF 
Kansas City, INc. PACA Docket No. 2-5381. De- 
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JACK T. BAILLIE Co., INC., v. L. CHARLES JOHNSON, INC. 
PACA Docket No. 2-5418. Default 


JAMES MACCHIAROLI Fruit Co., v. BEN GATz Co. PACA 
Docket No. 2-4871. Accord and satisfaction — plead- 
ing for absent from answer — Allowance claimed — 
failure to prove — Contract terms — open basis sales 
— Damages — failure to show — Reasonable price at 
time of arrival — based upon Market News Reports 
— Reparation awarded 


JAMES MACCHIAROLI FruiT Co. v. BEN GATz Co. PACA 
Docket No. 2-4871. Ordered granting rehearing on 
limited issues — Stay order continued pending issu- 
ance of further order 


JAMES MACCHIAROLI Fruit Co. v. BEN GATZ Co. PACA Doc- 
ket No. 2-4817. Stay order — pending issuance of 
further order 


JAMES MATRO & SON v. A. CAVALLARO Co., INc. PACA Dock- 
et No. 2-5339 Default 


JERRY SHULMAN PRODUCE SHIPPER, INC. v. WILEY L. SEVERT, 
d/b/a SEVERT & SONS PRODUCE. PACA Docket No. 
2-5389. Default 


JEROME LANGDON PRODUCE v. CHICAGO PRODUCE DISTRIB- 
uTorS. PACA Docket No. RD-79-10. Default 


JIMMY GRIZZARD SALES, INC. v. WORLD WIDE PRODUCE BRro- 
KERS, INc. PACA Docket No. 2-5290. Purchaser — 
actual — Contract price — failure to pay in full — 
Payment — responsibility for — Reparation awarded 


JIMMY GRIZZARD SALES INC. v. WORLD WIDE PRODUCE BROK- 
ERS, INc. PACA Docket No. 2-5290. Order granting 
stay and extension of time for filing petition for re- 
consideration 


Order dismissing petition for reconsideration 


JOE PHILLIPS, INC. v. DOMINIC V. GANDOLFO, INc. PACA 
Docket No. 2-5072. Fraud or deception — failure to 
prove — Statute of limitations — equitable tolling of 
barred — Dismissal 


JOE PHILLIPS, INC. v. RICHARD D. FAMULARO, d/b/a THE 
PRODUCE TREE. PACA Docket No. RD-79-106. De- 
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JOHN INGLIS FROZEN Foops COMPANY, t/a PRIME FROZ-N 
Foops v. TOTAL Foop SERVICE, INC., et al. PACA Doc- 
ket No. 2-5081. Default 


JOHN INGLIS FROZEN Foops COMPANY v. ALPINE FROZEN 
Foops. PACA Docket No. RD-79-99. Default 


JOHN LIVACICH PropucE, INC., a/t/a PANDA PRODUCE uv. 
WAYNE CuSIMANO, INC. PACA Docket No. 
RD-79-89. Default 


JONES PRODUCE Co. v. H & P Propuce, Inc. PACA Docket 
No. RD-79-88. Default 


JORDAN, FRANK v. FARWEST Fruit Factors, INC., and/or 
NORTHWEST FRuiT SALES, INc. PACA Docket No. 
RD-79-48. Order of default, order of dismissal, 
specific transactions 


JOSLYN Fruit Co. PACA Docket No. 2-5128. Flagrant and 
repeated violations — failure to pay — Publication of 


KAPLAN’S Fruit & PRODUCE COMPANY, INC. v. TOOLEY & 
Sons, Inc. PACA Docket No. 2-4948. Contract — 
failure to prove breach of — Damages — failure to 
prove — Contract price — failure to pay — Repara- 
tion awarded 


KAPLAN’S Fruit & PRODUCE Co., INC. v. OXNARD PRODUCE, 
Inc. PACA Docket No. 2-5168. Contract — failure to 
prove breach of — Damages — failure to prove — 
Reparation awarded 


KING SALAD AvocapDo Co., INC. v. MONARCH PRODUCE, INC. 
PACA Docket No. 2-5489. Dismissal — settlement 
between parties 


KINGS CANYON FRUIT SALES CorP. v. A. CAVALLARO Co., INC. 
PACA Docket No. 2-5328. Default 


KODAMA/SCHULMAN Co., INC. v. RAMIREZ PACKING, INC. 
F ACA Docket No. RD-79-31. Default 


Kurt VAN ENGEL COMMISSION ©O., INC. v. VERDE PRODUCE 
Co., Inc. PACA Docket No. RD-79-20. Order of de- 
fault — Order denying motion to reopen after default 
— Reparation awarded 
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L. S. TAUBE & Co. v. JACK M. PALMER. PACA Docket No. 
2-5194. Contract terms — excusing February com- 
pliance only — not forcing acceptance in March — 
Contract — failure to prove breach of — Dismissal 


LA CASITA FARMS v. UNITED MELON DISTRIBUTORS, INC. 
PACA Docket No. 2-4607. Order on reconsideration 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. SHIPPERS SERVICE 
Co., Inc. PACA Docket No. 2-5327. Default 


LEE HAMBLIN COMPANY v. B & B PRODUCE PROCESSORS, INC. 
PACA Docket No. RD-79-96. Default 


LEE WING YUEN Co., LTD. v. ASIA FARMS, INC. PACA Docket 
No. RD-79-35. Default 


LET-Us-PAK v. L. CHALES JOHNSON, INc. PACA Docket No. 
2-5395. Default 


LINDEMANN FARMS, INC. v. WHOLESALE PRODUCE COMPANY. 
PACA Docket No. 2-4579. Suitable shipping condi- 
tion — failure to prove breach of warranty of — Rep- 
aration awarded 


= STAR FRESH Fruit & VEGETABLE Co., INC., alti/a 
INSTITUTIONAL PRODUCE SERVICE. PACA Docket No. 
2-5337. Consent order — Sanction 


LOUIE PRODUCE COMPANY v. ASIA FARMS, INc. PACA Docket 
No. RD-79-63. Default 


Louis Caric & SONS v. BEN GATz Co. PACA Docket No. 
2-4712; JAMES MACCHIAROLI Fruit Co. v. BEN GATZ 
Co. PACA Docket No. 2-4871. Order of disqualifica- 


Louis Caric & Sons v. BEN GaAtTz Co. PACA Docket No. 
4712. Transactions 1, 2, 4, 5, 6, 7 and 8 — Damages 
— failure to prove 


Transaction No. 3 — Condition defects excessive — 
Transportation service and conditions — failure to 
meet burden of proof as to normalcy of — Contract — 
failure to prove breach to 


Transaction No. 9 — Good delivery — failure to make 
— Suitable shipping condition warranty — breach of 
— Damages — measure of 
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Transaction No. 10 — Inspection — absence of cover- 
ing lugs dumped — Dumping certificate — failure to 
obtain — Damages — insuficiency of evidence upon 
which to determine 


Accord and satisfaction — failure to establish — Rep- 
aration awarded for amount found due and for fees 
and expenses of prevailing party 


Louis Caric & Sons v. BEN GATz Co. PACA Docket No. 
2-4712. Stay order — pending issuance of further 


LYNN JOSEPHSON PRODUCE, INC. v. BETTER Foops, Inc. PACA 
Docket No. RD-79-109. Default 


LYNDS, WENDELL A. v. CARNEY BROTHERS PRODUCE, INC. 
PACA Docket No. 2-5264. Default 


M & M Tomato Co., INc. v. T. W. FADAL, d/b/a FADAL FRESH 
Fruit & PropuceE Co. PACA Docket No. 2-5424. De- 


M & R TomMATO DISTRIBUTORS, INC. v. CERRUTO BROS. CORP. 
PACA Docket No. RD-79-5. Default 


McAnpREwW, C. T. v. CHICAGO PRODUCE DISTRIBUTORS. PACA 
Docket No. RD-79-54. Default 


MCKELLAR, JOSEPH H., II, d/b/a MCKELLAR’S FARM & PRo- 
DUCE v. DINo’s PropucE, INc. PACA Docket No. 
2-5363. Order denying motion to reopen after de- 


McKELLAR, JOSEPH H., II, d/b/a MCKELLAR’'S FarRMS & 
PRODUCE v. DINO PropucE, INc. PACA Docket No. 
2-5363. Default 


M. Rizzo CoMPANY, INC. v. PRODUCE A PLENTY, INc. PACA 
Docket No. RD-79-1. Default 


M. J. FARRIS BROKERAGE Co. v. THE COMMISSION HOUSE, INC. 
PACA Docket No. 2-5235. Admission of liability 


MAINLINE Potato Co., INC. v. TRIPLE R. SALES OF DALLAS 
and/or CHARLES EUGENE PARRISH, d/b/a TRIPLE R. 
SaLEs. PACA Docket No. 2-5441. Order for payment 
of undisputed amount 


MAKELA, ToIvo W. v. FARWEST FRuiT Factors, INc. PACA 
Docket No. RD-79-34. Default 
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MANN GERALD E. v. AGM, t/a VALLEY PRODUCE PACA Docket 
No. 2-5293. Default 


MANN, GERALD E. v. QUALITY BROKERAGE, INc. PACA Dock- 
et No. 2-5259. Order of default 


MANN, GERALD E. v. PAciFic CoAst Fruit COMPANY. PACA 
Docket No. 2-4941. Order on reconsideration 


MANN, GERALD FE. v. Craics Propuce. PACA Docket No. 
2-5258. Default 


MANN, GERALD E. v. PaciFic Coast Frurr Company. PACA 
Docket No. 2-4941. Stay order — pending issuance 
of further order 


MAPES PACKING CORPORATION v. L. CHARLES JOHNSON, INC. 
PACA Docket No. 2-5436. Default 


MARK SABEL COMPANY v. FIELKOW PRropUCE, INc. PACA 
Docket No. 2-5260. Default 


Max FELDBAUM & Sons, INC. v. FRANCES BERK COMPANY, t/a 
MIKES FARM Market. PACA Docket No. RD 79-44. 
Dismissal — settlement between parties 


Mayo, DAviD TILLMAN v. CARPENTER MARKETING, INc. PACA 
Docket No. 2-5291. Dismissal — at request of parties 
— civil action filed 


MELROSE PRODUCE DISTRIBUTORS, INC. v. SEYMOUR COHEN, 
d/b/a SEYMOUR COHEN BROKERAGE COMPANY, and 
DADE ToMATO ComPANY, INc. PACA Docket No. 
2-4734. Dismissal — settlement between parties 


MELVIN W. BRIGHT PRODUCE v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-5384. Admission of liability 


MENDELSON-ZELLER Co., INC. v. FILIGREE Foops, Inc. PACA 
Docket No. 2-5414. Default 


MENDENHALL DISTRIBUTING Co., INC. v. S. CoRTELLO, INC. 
PACA Docket No. RD-79-92. Default 


MEYER, ROBERT LEROY, d/b/a MEYER TOMATOES v. CHARLES L. 
JONES, d/b/a CHARLES JONES. PACA Docket No. 
2-5338. Dismissal — settlement between parties 
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MEYER, ROBERT L., d/b/a MEYER TOMATOES v. RupyY MENDEz, 
d/b/a Rupy MENDEZ Propucre. PACA Docket No. 
RD-79-66. Default 


MEYER TOMATOES v. JOSEPH L. FREDERICKS, d/b/a FRUITLAND 
U.S.A. WHOLESALE. PACA Docket No. 2-5262. De- 


MEYER TOMATOES v. S. W. Propuce, Inc. PACA Docket No. 
2-5418. Default 


Mip-RIVER PACKING Co., INC. v. FLORIDA Crrrus SALES, INC. 
PACA Docket No. 2-5073. Invoice prices — failure to 
pay in full — separate services claim — absence of 
jurisdiction over — Reparation awarded 


Mip-SouTH DISTRIBUTORS, INC. v. UNITED PRODUCE FARMS OF 
ORLANDO, INC., t/a AMERICAN FARMNS PRODUCE, INC. 
PACA Docket No. 2-5315. Default 


MIKE PHILLIPS ENTERPRISES, INC. v. EppiE R. Nixon, d/b/a 
Crry Foops. PACA Docket No. RD-79-24. Default 


MILLs DISTRIBUTING COMPANY v. AMERICAN BROKERAGE OF 
Kansas Crry, Inc. PACA Docket No. RD-79-2. De- 


MILLs DISTRIBUTING COMPANY v. L. CHARLES JOHNSON, INC. 
PACA Docket No. 2-5398. Default 


MIRABELLI, MICHAEL R., d/b/a MIRABELLI FRuIT SALES. PACA 
Docket No. 2-4993. Broker — breach of duties by — 
collecting and failing to pay monies due seller — Flag- 
rant and repeated violations — failure to pay pur- 
chase prices — Publication of facts 


MirskI, RoGers & DurRKIN, INC. v. MONARCH PRODUCE, INC. 
PACA Docket No. 2-5371. Default 


MirskI, RoGers & DurRKIN, INC. v. MONARCH PRODUCE, INC. 
PACA Docket No. 2-5371. Stay order — pending is- 
suance of further order 


Mirski, Rocers & DurkIN, INc. v. MONARCH PRODUCE, INC. 
PACA Docket No. 2-5371. Order granting motion to 
reopen after default 


Moncs CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE 
ENTERPRISES, Inc. PACA Docket No. RD-79-18. Or- 
der reopening after default 
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MUTUAL VEGETABLE SALES v. SELECT DISTRIBUTORS, INC. 
PACA Docket No. 2-5253. Acceptance — by unload- 
ing — Contract — failure to prove breach of — failure 
to prove modification of — Deductions — failure to 
justify — Contract price — failure to pay in full — 
Reparation awarded 


NALBANDIAN Farms, INC. v. DEFEo Fruit Co., INc. PACA 
Docket No. RD-79-67. Automatic stay — petition in 
bankruptcy filed 


NASSAU SUFFOLK FROZEN Foon Co., INC. v. FILIGREE Foops, 
Inc. PACA Docket No. 2-5427. Default 


New York Fruit AUCTION CORPORATION v. CoRY FARMS, INC. 
PACA Docket No. 2-5341. Dismissal — settlement 
between parties 


NICOLLS, WILLIAM H., JR. v. FAIRMOUNT Foops COMPANY. 
PACA Docket No. 2-5111. Express warranty. — 
breach of — Acceptance — by failure to reject — 
Damages — failure to show — Salvage or resale — 
failure to attempt — Contract price — failure to pay 
in full — Reparation awarded 


NIsH NoROIAN Farms v. L. CHARLES JOHNSON, INc. PACA 
Docket No. 2-5419. Default 


NEUMILLER FARMS, INCORPORATED v. KAPLANS Foops, INC. 
PACA Docket No. 2-5362. Default 


NEWBERN, C. D. v. UNITED MELON Distriputors, Inc. PACA 
Docket No. 2-4807. Deductions claimed — nonen- 
titlement to absent resale — Reasonable market value 
— determined as contract price — reparation 
awarded for 


NorTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. SUPER FooD 
SERVICES Inc. PACA Docket No. 2-5222. Contract — 
modification of — Protection agreement — estab- 
lished — Accounting — losses adequately substan- 
tiated — Deduction from gross sales — justified — 
Dismissed 


NorRTH AMERICAN FARMERS COOPERATIVE ASSN. v. AMERICAN 
BROKERAGE OF Kansas Crry, Inc. PACA Docket No. 
RD-79-6. Default 


NORTH AMERICAN PRODUCE DISTRIBUTORS, INC, v. RAMIREZ 
PACKING, INc. PACA Docket No. RD-79-33. Default 
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NORTHCROSS DISTRIBUTING v. SAMS PropUCE. PACA Docket 
No. 2-5346. Broker — authority of — Evidence — 
failure to submit — Deductions — from contract price 
unsupported — Reparation awarded 


NORTHEAST PRODUCE Co., INc. POACA Docket No. 2-5006. 
Flagrant and repeated violations — failure to pay — 
Publication of facts 


NorTHWEST CoLD Pack COMPANY v. STANDARD Foop 
DISTRIBUTORS, INc. PACA Docket No. RD-79-86. De- 


OHIO PoTATO GROWERS ASSOCIATION v. LITTLE SANDY PACK- 
ING Co. PACA Docket No. 2-4873. Untimely rejec- 
tion — constituting acceptance — Contract — failure 
to prove breach of — Reparation awarded 


OHIO PoTATO GROWERS ASSOCIATION v. LITTLE SANDY PACK. 
ING Co. PACA Docket No. 2-4873. Denial of petition 
to rehear, reargue and reconsider 


ONEONTA TRADING CORPORATION v. AFFILIATED FooD STORES, 
Inc. and/or RONALD C. WAHLE, d/b/a Ron’s BROKER- 
AGE ComMPpANYy. PACA Docket No. 2-5298. Contract 
terms — f.o.b. shipping point — Damage in transit — 
freezing, apples — responsibility assumed by trucker 
— Title — assumed by buyer at shipping point — Re- 
sponsibility for payment — buyer not absolved of — 
Reparation awarded 


Broker — absence of negligence by — Dismissal 
against Ras Prcmerdae Co. 25 Foe? Be Re ee Soa cease 1227 


ORANGE Co. OF FLormDA, INC. v. GREER Bros. DISTRIBUTORS, 
Inc. PACA Docket No. RD-79-98. Default 


OsuiTA, INc. v. AMERICAN BROKERAGE OF Kansas Crry, INC. 
PACA Docket No. 2-5397. Default 


OXNARD FROZEN Foops COOPERATIVE v. STANDARD Foop Dis- 
TRIBUTORS, Inc. PACA Docket No. RD-79-80. De- 


OXNARD FROZEN Foops CORPORATIVE v. POLAR MASTER 
Foops, Inc. PACA Docket No. 2-5392. Admission of 
liability 


PAcIFIC FARM ComPANY v. L. CHARLES JOHNSON, INc. PACA 
Docket No. 2-5416. Default 
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PaciFiCc FARM ComMPANY v. DEFEO Fruit Co., Inc. PACA 
Docket No. RD-79-57. Automatic stay — petition in 
bankruptcy filed 


PACKERS SALES ASSOCIATED INC. v. PROJECT TRADEWNDS, INC. 
PACA Docket No. 2-5308. Counterclaim — untimely 
filed — Dismissal of 


PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
Inc. PACA Docket No. 2-5308. Automatic stay — 
bankruptcy proceeding pending 


PAN AMERICAN PRODUCE COMPANY V. SEASHORE Foop 
Propucts, Inc. PACA Docket No. RD-79-77. De- 


PARKER Foop ComMPANY v. BRADY Farms, INc. PACA Docket 
No. 2-4367. Contract — modification of — Disposi- 
tion — failure to account for — Dumping — absent 
certificate — Fair market value — determination of 
— Reparation awarded 


PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & Sons, 
Inc. PACA Docket No. 2-5482. Dismissal — settle- 
ment between parties 


PARSONS PACKING, INC. v. PACIFIC GAMBLE ROBINSON Co., t/a 
PaciFic Frurr & PropucE Co. PACA Docket No. 
2-5237. Condition on arrival — high pulp tempera- 
ture — Transportation service and conditions — not 
normal — Loading — of onions on flatbed truck — 
Suitable shipping condition warranty — inapplicabil- 
ity of — Reparation awarded for contract price 


PEREZ PACKING, INC. v. UNITED PRODUCE Farms, Inc. PACA 
Docket No. 2-4915. Monetary damages — failure to 
offer proof of — Contact price — failure to pay in full 
— Reparation awarded 


PERKEL, VERL v. FARWEST Fruit Factors, INc. and/or 
NorRTHWEST Fruit SALES, INc. PACA Docket No. 
2-5440. Default 


PETERSON Bros. RIVER VALLEY FARMS, INC. v. CHICAGO 
PropucE Distriputors. PACA Docket No. 
RD-79-65. Default 
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PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. TRI- 
COUNTY PropucE, INc. PACA Docket No. 2-5061. 
Nonreceipt — failure to prove — Pruchase price — 
failure to pay — Reparation awarded 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
TRIM-CuT DISTRIBUTING Co., INc. PACA Docket No. 
2-5413. Default 


PinTO Bros., INC v. FRANK J. BALESTRIERI Co. PACA Docket 
No. 2-4384. Refrigeration — breakdown on truck — 
Disposition of produce — by truck broker — Disposi- 
tion without authority — failure to prove — Claim for 
reimbursement — disallowed — Dismissal 


Counterclaim — for brokerage — Reparation award- 
ed for brokerage against complainant 


Additional reparation for fees and expenses awarded 
respondent against complainant 


PITMAN PRODUCE OF ORLANDO, INC. v. UNITED PRODUCE 
FARMS OF ORLANDO, INC., t/a AMERICAN FARMS PRo- 
puce, Inc. PACA Docket No. 2-5297 


PITMAN & Sons, INc. v. EUGENE H. WALKER, d/b/a CoASTAL 
Propuce Co. PACA Docket No. 2-5320. Default ..................599 


Pore PACKING & SALES, INC. v. SANTA FE VEGETABLE GROW. 
ERS COOPERATIVE ASSOCIATION, INc. PACA Docket No. 
2-4997. Rejection — wrongful — Incidental damages 
— in connection with resale — Gross proceeds of re- 
sale — exceeding expenses — Excess proceeds — de- 
ducted from amount claimed for expenses — Repara- 
tion awarded 


Potato SALES, INC. v. PERFECTION PropucE. PACA Docket 
No. 2-3878. Jurisdiction — established — Right to 
trial by jury contention — without merit — Rejection 
— untimely and in breach of contract — Damages — 
measure of — Reparation awarded 


Counterclaim dismissed 


Potato SALES, INc. v. JACK M. PALMER. PACA Docket No. 
2-5325. Reopening after default 


Potato SALES, INc. V. PALMER Foops, Inc. PACA Docket 
No. 2-5343. Contract terms — specific time of ship- 
ment — failure to conform to — buyer not obligated 
to accept at later date — nondelivery — failure to file 
claim for damages for — Dismissal 
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PoTH VEGETABLE CoMPANY v. P.B.S. Company. PACA dock- 
et No. 2-5284. Default 


PREFERRED PRODUCE Co., INC. v. SHIPPERS DISTRIBUTING Co., 
Inc. PACA Docket No. RD-79-71. Default 


PREMIUM ELKTON PoTATOES, INC. v. CARPENTER MARKETING, 
Inc. PACA docket No. RD-79-43. Default 


PREMIUM ELKTON POTATOES, INC. v CARPENTER MARKETING, 
“ Inc. PACA Docket No. RD 79-43. Stay order — 
pending issuance of further order 


PREMIUM ELKTON PoTaTOES, INC. v. PROCESS SUPPLY CoM. 
PANY. PACA docket No. RD-79-68. Order reopening 
after default 


Pripe O’Texas Crrrus, Inc. v. BEARE & BEARE SALES Co. 
PACA Docket No. 2-5336. Default 


PROCESS SUPPLY COMPANY, INC. v. SUNSTAR Foops, INc., t/a 
SnAcK Foops Division. PACA Docket No. 2-5098. 
Contract — failure to prove breach of — Deduction — 
for down time not justified — Delayed performance 


— weather conditions — notification of — Reparation 
awarded 


Propuce Brokers, INC. v. LONE STAR FRESH FRuIT & VEGE- 
TABLE Co. PACA Docket No. 2-5331. Default 


PROVINCIAL FRuIT COMPANY, LIMITED, v. BREWSTER HEIGHTS 
PACKING, INc. PACA Docket No. RD-79-69. Order 
reopening after default 


PRUETTE, GRADY v. Mims Propuce, Inc. PACA Docket No. 
2-5244. Contract — modification of — Burden of 
proof — sustained — Dismissal 


QuALITY MELON SALES, INc. v. Pump ME LF, d/b/a 
RIVERHEAD Foop TERMINAL. PACA Docket No. 
RD-79-83. Default 


R & J PACKING AND SALES COMPANY, INC. v. JOSEPH L. FRED- 
ERICKS, d/b/a FRUITLAND U.S.A. WHOLESALE. PACA 
Docket No. 2-5270. Default 


R & J PACKING SALES Co., INC. v. FILIGREE Foops, INc. 
PACA Docket No. 2-5429. Default 
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R. B. Topp Propuce Co., INc. v. JoHN DiGrorce. PACA 
Docket No. RD-79-50. Dismissal — settlement be- 
tween parties 


R. H. Propuce Inc. v. DEFEo Fruit Co., Inc. PACA Docket 
No. RD-79-28. Default 


R. T. FRENCH CoMPANY v. TOTAL Foop SERVICE, Inc. PACA 
RIGCREE INO, C= CINACRIOEINME: 4 7 is ko cud haat aie suite deta weuraaieen 313 


R. V. Saur & Sons Orcuarps, INc. v. U.S. Frurr SERVICE 
Company. PACA Docket No. 2-5312. Default 


RALSTON PuRINA COMPANY v. WAYNE CUSIMANO, Inc. PACA 
Docket No. RD-79-52. Default 


RAYMOND Bouzan, INC. v. THOMAS A. CurTIN. PACA Docket 
No. 2-4846. Dismissal — settlement between parties 


READY Pac Propuce, INc. v. MAURER FRuir & VEVETABLE 
Co. PACA Docket No. 2-5508. Admission of lia- 
bility 


Rep BALL Potato Co., INc. v. AGRI-Export, a/k/a GULF 
STATES TRADING Co., Inc. PACA Docket No. 2-5162. 
Assignment agreement — novation of original con- 
tract, not to act as complete discharge of debt — 
Cause of action — as to disputed amount not yet pres- 
ent — payment not required until court judgment — 
Dismissal 


RELAN, JOSEPH A., d/b/a RELAN PRODUCE FARMS v. 
MASTRONARDI PRODUCE LIMITED, t/a HARRY BECKER 
Propuce Co. PACA Docket No. 2-5343. Contract- 
failure to prove breach of — Effective rejection — 
failure to make — Contract price — failure to pay in 
full — Reparation awarded 


RELAN PRODUCE FARMS v. RUSHTON & Co., INc. PACA 
Docket No. 2-5356. Accounting — failure to submit 
— Consignment agreement — failure to prove — Net 
proceeds — insufficient evidence to ascertain — Pro- 
tection agreement — failure to prove — Contract — 
failure to prove breach of — Reparation awarded 


RicH-PAc PRODUCE, INC. v. PIONEER PRODUCE Co., Inc. PACA 
Docket No. 2-5313. Default 


Stay order — pending issuance of further order 


Order to show cause 
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Dismissal — settlement between parties 


RIPON PICKLE Co., INC. v. PILGRIM FARMS, INC. and PILGRIM 
Farms, Inc. v. W. E. Ritey AnD Sons, Inc. PACA 
Docket No. 2-5085. Container rental — failure to 
prove claim for — Shrinkage claim — failure to sub- 
stantiate — Evidence — inadequacy of — Claim for 
indemnity — absence of basis for — Dismissal 


ROLAND GORDON Co. v. PHILLIPS PRODUCE Co. PACA docket 
No. 2-5407. Default 


RoyAL PAcKING Co. v. Duzik DISTRIBUTING Co. PACA Dock- 
et No. RD-79-62. Default 


Roya Fruit Co., Inc. v. TAVILLA SALES Co. PACA Docket 
No. 2-5277. Dismissal — settlement between parties 


RusHTON & Co., INc. v. LABISH BROKERAGE COMPANY. PACA 
Docket No. 2-5028. Decay subsequent to delivery — 
responsibility of buyer — Loss due to sprouting P re- 
sponsibility of seller — Damages — measure of — 
Reparation awarded 


RUSSELL PropucE Co. v. BEARE & BEARE SALES Co. PACA 
Docket No. 2-5335. Default 


RUSSELL, STANLEY I. v. WESTERN PACKERS, INC. and/or 
NORTHWEST Fruit SALES, INc. PACA docket No. 
RD-79-22. Default 


S & H Packinc & SALES Co., INc. v. A.T.F. Propuce. PACA 
Docket No. 2-5364. Default 


S. ALEXANDER & Co., Inc. PACA Docket No. 2-5306. Admis- 
sion of facts — Flagrant and repeated violations — 
failure to pay — Publication of facts 


SAHARA PACKING COMPANY v. L. CHARLES JOHNSON, INC. 
PACA Docket No. 2-5396. Default 


SALvo, ANGELO & CARMEN, d/b/a NEW BETHLEHEM SHOP N’ 
SAVE, a/t/a SALVO MARKETSv. NEWTON WHITE, d/b/a 
FarM OUTLET. PACA Docket No. 2-4903. Erroneous 
invoice — full payment for — Corrected invoice — 
full payment for — Checks — receipt and retention of 
proceeds of — failure to reimburse not justified — 
Reparation awarded 
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SAN ANTONIO BROKERAGE Company (SABCO) v. Duzik 
DISTRIBUTING Co. PACA Docket No. RD-79-39. De- 


SAN TAN TILLAGE Co., INc. v. Kaps Foons, Inc. PACA Dock- 
et No. 2-5125. Condition — failure to submit evi- 
dence as to — Deductions — failure to justify — Re- 
jection — failure to give notice of — Invoice prices — 
failure to pay in full — Reparation awarded 


SANDVIEW FARMS v. BUSHMAN’s, INc. PACA Docket No. 
2-5263. Dismissal — settlement between parties 


SANTO TOMAS PRODUCE ASSOCIATION v. BALTIMORE TOMATO 
Company, Inc. PACA Docket No. 2-5319. Dismissal 
— settlement between parties ............0 0c ccc cece cee eee eues 769 


SANTO TOMAS PRODUCE ASSOCIATION v. BALTIMORE TOMATO 
Co., Inc. PACA Docket No. 2-5319. Default 


SANTO TOMAS PRODUCE ASSOCIATION v. SHIPPERS 
DISTRIBUTING Co., Inc. PACA Docket No. RD-79-25. 
Default 


SANTO TOMAS PRODUCE ASSOCIATION v. JOSEPH ELIAS, SR. 
d/b/a SANFORD PropucE. PACA Docket No. 
RD-79-74. Default 


SARDINAS, ROGELIO, d/b/a SARDINAS FaRMsS v. D. V. PRODUCE 
Corp. PACA Docket No. RD-79-47. Default 


SEAMANS, LarrY G., d/b/a DIAMOND PRODUCE DISTRIBUTORS, 
PACA Docket No. 2-5279. Agreed purchase prices — 
failure to pay — Application for license — denial of — 
Notice to show cause — failure to answer — Publica- 
tion of facts 


SENINI ARIZONA, INC. v. CARNIVAL Fruit Co., Inc. PACA 
Docket No. 2-5358. Good delivery — failure to make, 
lettuce — Damage and decay — caused by seller — 
Rejection — timely and justified — Dismissal 


SENN BROTHERS, INC. v. CULLEN PropUcE. PACA Docket No. 
2-4945. Jurisdiction — established — Invoice price 
— failure to pay — Reparation awarded 


SHAFER LAKE Frurt, INC. v. Foop SERVICES UNLIMITED, INC. 
PACA Docket No. RD-79-30. Default 
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SHIPPERS DISTIRBUTING Co., Inc. PACA Docket No. 2-5408. 
Accounting — false or incorrect — Net proceeds — 
failure to remit — Flagrant and repeated violations — 
Sanction 


SILVER CREEK PACKING CoMPANY, INC. v. JOSEPH L. FREDER- 
Icks, d/b/a FrurrLAND USA WHOLESALE. PACA Dock- 
et No. 2-63B64. Defame: f 6 hc coi eee) iad. 


Stx L’s PACKING ComPANY, INC. v. CHARLES L. JONES, d/b/a 
CHARLES JONES. PACA Docket No. 2-5294. Default . 


Six L’s PACKING Co., INc. v. BRUCATO Propuce, INc. PACA 
Docket No. 2-5304. Admission of liability 


SIX Lis Packinc Company, INC. v. CeRRUTO Bros. Corp. 
PACA Docket No. RD-79-9. Default 


Six L’s PackING Company, INc. PACA Docket No. 2-5466. 
Flagrant and repeated violations — misrepresenta- 
tion — packing and fresh tomatoes in cartons denot- 
ing size other than actual — Sanction 


Six L’s PackING CoMPANY, INC. v. FAIR CHESTER TOMATO 
Packers, INc. PACA Docket No. 2-5971. Contract — 
rescission of for second and third sales — Diversion 
and consignment — alleged net loss on — failure to 
prove liability for — Dismissal 


Prevailing party — award of fees and expenses in 
connection with oral hearing 


Som, Fetrx & Myron, d/b/a Fetix & Myron Sok v. DARRYL 


Duncan, d/b/a DUNCAN Propucre. PACA Docket No. 
RD-79-13. Default 


SOUTHLAND PRODUCE COMPANY, d/b/a SOUTHLAND PRODUCE 
SALES Co. v. BEARE & BEARE SALES Co. PACA Docket 
No. 2-5382. Default 


SPADA DISTRIBUTING Co., INC. v. SPOKANE VEGETABLE 
Growers, Inc. PACA Docket No. 2-5146. Contract 
price — absence of proof of — Reasonable value — de- 
termination of — reparation awarded for 


SPADA DISTRIBUTING Co., INC. v. AMERICAN MERCANTILE Co. 
PACA Docket No. 2-5174. Dismissal — settlement 
between parties 


RAED: els. 6s es vic COE 


By. ovesis.. ORS 
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StapLes & Son Frurt Co., INc. v. MONARQUE BROKERAGE Co., 
ET AL. PACA Docket No. 2-4865. Broker — duties 
of — failure to fulfill — Seller — actual — Purchase 
price — failure of broker to remit 


Contract — absence of — Dismissal as to Giumarra 
and Choumas 


STaTEN IsLAND PropucE Co., Inc. PACA Docket No. 
2-5203. Flagrant and repeated violations — failure 
to pay promptly and in full — Publication of facts 


STEVECO, INC. v. JOSEPH L. FREDERICKS, d/b/a FRUITLAND 
U.S.A. WHOLESALE. PACA Docket No. 2-5269. De- 
SOME 5: a sso:0 oc. 5b no WE Ae gee Sl ae ees a RE ee ne as rei 


StorM, JONATHAN, d/b/a JOHN P. Storm Co. v. Rosert L. 
BuRNETT, JR. and/or R. L.. BURNETT, Sk. PACA Dock- 
et No. 2-4778. Agent — authority of — Ratification 
of purchase — by failure to repudiate — Reparation 
CUWRICROTL SUNAGE TTPOEE Fain pees chads «cn, Scan eich ere 440 


Agency — established — Dismissal as to R. L. Bur- 
nett, Sr 


Sun Harvest, Inc. v. L. CHARLES JOHNSON, INc. PACA Dock- 
et No. RD-79-36. Default 


Sun WorLD MARKETING v. BAYSHORE PERISHABLE DISTRIBU- 
Tors, Inc. PACA Docket No. 2-5029. Notice of rejec- 
tion and breach — failure to give — Suitable shipping 
condition warranty — inapplicability of — Repara- 
tion awarded 


Sun Wor Lp, INc. v. AMERICAN BROKERAGE OF KANSAS Crry, 
Inc. PACA Docket No. RD-79-15. Default 


Sun Wor Lp, INc. v. L. CHARLES JOHNSON, INc. PACA Docket 
No. RD-79-16. Default 


SUNBURST PRODUCE CoMPANY, INC. v. JOSEPH L. FREDERICKS, 
d/b/a FruITLAND U.S.A. WHOLESALE. PACA Docket 
No. 2-5261. Default 


SUNKIST GROWERS, INC. v. FILIGREE Foops, Inc. PACA Dock- 
et No. 2-5428. Default 
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SUNLIGHT TOMATO CoMPANY, INC. v. WESTERN TOMATO GROW- 
ERS AND SHIPPERS, INc. PACA Docket No. 2-5175. 
Improper loading — resulting in freight penalty 
charges — failure to reimburse for — Reparation 
awarded 


Sunny Farms, Inc. v. Scotr Finks Co., Inc. PACA Docket 
No. 2-5040. Contract terms — agreement as to bear- 
ing of freight charges — Contract — modification of 
not changing contract terms — Freight charges — ob- 
ligation to bear — deduction for in violation of the 
Act — Reparation awarded 


SUPERIOR BRAND PRODUCE, INC. v. HouSE Or Goop CELERY, 
Inc. PACA Docket No. 2-5370. Default 


SYNDEX CORPORATION, d/b/a SCHOENMANN PRODUCE Co., a/t/a 
Fruit DISTRIBUTING Co. v. ALPINE GULF, INc. PACA 
Docket No. 2-5257. Admission of liability 


SYNDEX CORPORATION, d/b/a SCHOENMANN PRODUCE Co. v. 
THE Commission House, Inc. PACA Docket No. 
2-5268. Admission of liability 


SYNDEX CORPORATION, t/a SCHOENMANN PRODUCE v. ALPINE 
GuLF, Inc. PACA Docket No. 2-5266. Order for pay- 
ment of undisputed amount 


SYNDEX CORPORATION, t/a SCHOENMANN PRODUCE Co., v. 
ALPINE GULF, INc. PACA Docket No. 2-5266. 
Credited amount — not identified as to specific trans- 
actions — Undisputed amount — payment of — Bal- 
ance of contract price — setoff — Dismissal 


SYRACUSE & JENKINS PRODUCE Co., INC. v. H & P Probuce, 
Inc. PACA Docket No. RD-79-46. Default 


T & L PropUcE ComPANY, INCORPORATED v. PIKLE-RITE Com- 
PANY, INc. PACA Docket No. RD-79-7. Default 


TEDDY BERTUCA COMPANY v. THE KUNKEL Co., INc. PACA 
Docket No. 2-4795. Acceptance — by unloading — 
Condition defects — excessive — Contract — breach 
of — Value — determined as gross proceeds of resale 
— Damages — measure of — exceeding contract price 
— Dismissal 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


TENNECO WEsT, INC. v. GILBERT DISTRIBUTING, INc. PACA 
Docket No. 2-5000. Funigation — failure to prove 
guarantee on — Contract compliance — burden of 
proof upon seller — Rejection — timely and rightful 
— Dismissal 


THE HUBBARD COMPANY v. WAYNE CUSIMANO, INc. PACA 
Docket No. RD-79-82. Default 


Tuomas, Dick, d/b/a Dick THOMAS PRODUCE, v. WAYNE 
CusIMANo, Inc. PACA Docket No. RD-79-104. De- 


Tom LANGE ComPANY, INC. v. Morris LopEN, d/bla L&M 
VEGETABLE DistripuToRS. PACA Docket No. 2-4024. 
Duplicate payment — retention of — Setoff claim — 
untimely filed — dismissal of — Reparation awarded 
for overpayment 


Tom LANGE CoMPANY, INC. v. FLORIDEX MERCHANDISE CoM. 
PANY, INc. PACA Docket No. 2-4260. Acceptance — 
by dominion and control and failure to reject — Con- 
tract — failure to prove breach of — Reparation 
awarded 


Tom LANGE ComMPANY, INC. v. FLORIDEX MERCHANDISE Com.- 
PANY, INc. PACA Docket No. 2-4260. Order dismiss- 
ing petition to reopen 


Tomato Man, INC. v. BRUCATO PrRoDUCE, INc. PACA Docket 
No. 2-5303. Admission of liability 


ToTaL Foop Service, Inc. PACA Docket No. 2-5305. Con- 
sent order — Sanction 


TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE Co., INC. 
PACA Docket No. RD-79-107. Default 


TRAUTMAN Bros. Co. Or LAREDO, TEXAS, INC. v. BENNY 
MANDELL PropUcE, INc. PACA Docket No. 2-5193. 
Accord and satisfaction — established, as to three 
shipments only — Contract — failure to prove breach 
of — Invoice prices — failure to pay in full — Repara- 
tion awarded 
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TREVINO, MANUEL G., d/b/a MANUEL TREVINO v. CLARA LONG 
Hiccins, d/b/a CLaRA’s PrRopUCE Co., and JOE 
Hiccins. PACA Docket No. 2-5065. Acceptance — 
failure to timely reject — Authorized agent — not li- 
able to third persons — Contract — failure to prove 
breach of — Reparation awarded 


Prevailing party — award of fees and expenses 


TREVINO, MANUEL, d/b/a MANUEL TREVINO TOMATOES v. Cox 
ToMATO Company, INc. PACA Docket No. 2-5153. 
Contract terms — burden of proof as to sustained — 
Damages — failure to prove — Reparation awarded . 


Twin Crry Foops, INc. v. STANDARD Foop DISTRIBUTORS, INC. 
PACA Docket No. RD-79-53. Default 


Ucon PRODUCE INC. v. BETTER Foops, INc. PACA Docket No. 
RD-79-4. Default 


Union Frurr AUCTION COMPANY v. SHIPPERS DISTRIBUTING 
Co., Inc. PACA Docket No. RD-79-58. Default 


UnrreD APPLE SALES, INC. v. FILIGREE Foops, Inc. PACA 
Docket No. 2-5400. Default 


UNITED-WESTERN COMPANY v. Maur Wowesk, INc. PACA 
Docket No. RD-79-64. Default 


UNITED-WESTERN COMPANY v. LONE STAR FRESH Fruit & 
VEGETABLE Co. PACA Docket No. 2-5367. Default 


UniTeD PropucE Farms, Inc. PACA Docket No. 2-5156. 
Flagrant and repeated violations — failure to pay — 
Publication of facts 


USSHER, EFRAIN ROBLES, and JAIME ROBLES NoLasco v. J. & 
P. PropucE Co. PACA Docket No. 2-5322. Agent — 
authority of — Contract — valid and binding — Com- 
missions — agreement on established as 10% — 
Deductions — proper — Accountings — advances and 
deductions — amount found due — Reparation 
awarded . 


VALDES FarM, INC. v. D. V. PRopucE Corp. PACA Docket 
No. RD-79-12. Default 
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VALDORA PRODUCE COMPANY, INC. v. GARDEN STATE FARMS, 
Inc. PACA Docket No. 2-5195. Contract terms — 
original f.o.b. designation subject to adjustment — 
Contractual obligations — satisfaction of — Dismis- 


Vista AVOCADO v. SHIPPERS DISTRIBUTING Co., INc. PACA 
Docket No. RD-79-61. Default 


VEG Pak, INc. v. L. CHARLES JOHNSON, INc. PACA Docket 
No. 2-5435. Default 


VELDERRAIN, FERNANDO v. Dixon ToM-A-ToE PRODUCE, INC. 
PACA Docket No. 2-5026. Order of dismissal — fail- 
ure to prosecute action 


VELDERRAIN, ABELARDO v. Dixon ToM-A-TOE PRODUCE, INC. 
PACA Docket No. 2-5027. Order of dismissal 


Stay order — pending issuance of further order 
Order granting petition to reconsider 


Order of dismissal — failure to prosecute action 


VUKASOVICH INC. v. SI) GOODMAN & Co., INc. and/or Jim 
STEWART BROKERAGE Co. PACA Docket No. 2-5302. 
Contract — novation of — Net proceeds — acceptance 
of as undisputed amount — Revised memorandum of 
sale — lateness of — Broker — failure to prove li- 
ability of — Accounting — accuracy of — Contractual 
obligations — fulfillment of — Dismissal 


W. THOMPSON Bros., INc. v. A. & A. ToMATO Co., Inc. PACA 
Docket No. 2-5324. Default 


Ww. N. FEINSTEIN & Co., INC. v. MATTHEW WILLIAM DIETZ 
d/b/a Matt Dietz Co. PACA Docket No. 2-5310. De- 
livery — failure to make — Contract — breach of — 
Contract terms — f.o.b. as to price — delivered as to 
grade — Damages — measure of — Reparation 
awarded 


WARREN Hinz Co., INc., d/b/a WARREN HINz & ASSOCIATES v. 
M & A Propuce SHrppers. PACA Docket No. 2-5295. 
Default 


WASHINGTON Frurr & PRobUCE Co. v. P1A-BANNER Frutrt Co. 
PACA Docket No. 2-5350. Default 
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Waters, NorMAN D. & JOHNSON MaRTIN v. NEWAY PRODUCE 
Co., Inc. and/or L.E. Hines PrRopUCE COMPANY. 
PACA Docket No. 2-4963. Dismissal — settlement 
between parties 


Wartson-CarR Propuce Co., Inc. PACA Docket No. 2-5214. 
Flagrant and repeated violations — failure to pay — 
Publication of facts 


WATSONVILLE CANNING & FROZEN Foop Co. v. BLUE BONNET 
Foops, Inc. PACA Docket No. 2-5271. Default 


WEATHERHEAD Potato CoMPANY, INC. v. AROOSTOCK VALLEY 
Potato SALES, Inc. PACA Docket No. 2-5250. Con- 
tract — breach of — Renegotiated contract — protec- 
tion against shrinkage — Shrinkage — excessive — 
Regrading and trucking expenses — exceeding value 
of goods — Dismissal 


WELCH Fruit SALES, INC. v. Jos. NOTARIANNI & COMPANY, 
Inc. PACA Docket No. 2-5039. Inspection — untime- 
ly — Contract — failure to prove breach of — Repara- 
tion awarded 


WELL Pict, INc., v. AG-West. PACA Docket No. 2-5221. Or- 


der denying petition to reopen hearing 


West Foops, Division Or Caste & Cooke, INc. v. Iowa 
MusHroom Co., Inc. PACA Docket No. 2-5388. De- 


WESTERN PACKING COMPANY v. FRUITLAND U.S.A. WHOLE- 
SALE. PACA Docket No. 2-5273. Default 


WESTERN COLD SToRAGE Co., INc. v. LEo H. Scuons, d/b/a 
SCHONS BROKERAGE Co. and NORTHWEST FRUIT SALES, 
Inc. PACA Docket No. 2-5211. Agent — authority of 
— Principal — Conduct of — estopped to deny agency 
relationship — Indemnification request — denial of — 
untimely filed — Reparation awarded against North- 


Dismissal as to Leo H. Schons 


WESTERN CoLD SToRAGE Co., INc. v. Leo H. Scuons, d/b/a 
ScHONS BROKERAGE Co. and NoRTHWEST Fruit SALES, 
Inc. PACA Docket No. 2-5211. Extension of time — 


entry of order ; 


Wick & BROTHER, INC. v. BRuCATO Propucg, Inc. PACA 
Docket No. 2-5402. Default 
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Witson MusHroom Co. v. GLopus Foop Propucts, INc. 
PACA Docket No. 2-5365. Default 


WRIGHT SUPPLY CORPORATION v. CARPENTER MARKETING, INC. 
PACA Docket No. 2-5222. Sales transactions — fail- 
ure to prove in interstate commerce — Jurisdiction — 
absence of — Dismissal 


Woonen, Don L., d/b/a WoopEN Propuce Co. PACA Docket 
No. 2-5352. Dismissal — on motion of complainant . 


Woopy’s Tomato Corp. v. DEFeo Frurr Co. PACA Docket 
No. RD-79-38. Default 


Woopy’s Tomato Corp. v. S. W. Propuce, Inc. PACA Dock- 
et No. RD-79-91. Default 


WUHL-SHAFMAN-LIEBERMAN CorP. v. HYLAND WoRLD WIDE 
Fruit EXCHANGE. PACA Docket No. 2-5432. Default 


WUHL-SHAFMAN-LIEBERMAN Corp. v. M & L FRuIrERERS, INC. 
PACA Docket No. RD-79-8. Default 


Wysock! SALES, INc. v. House or Goop CELery, Inc. PACA 
Docket No. RD-79-3. Default 


YATES, GEORGE E., d/b/a YATES PRODUCE v. UNITED PRODUCE 
Farms, Inc. PACA Docket No. 2-4887. Original in- 
voice — alteration of — failure to pay in full — Rep- 
aration awarded 


YONDER Frutt Farms, INc. v. A. CAVALLARO Co., INc. PACA 
Docket No. 2-5411. Default 


ZAMBITO, CHARLES F., d/b/a ZAMBITO PRODUCE SALES v. MARK 
DESSERT, d/b/a DESSERT PRoDUCE Co. PACA Docket 
No. 2-5403. Default 


ZIMMERMAN, ZIMMERMAN & LEADER. PACA Docket No. 
2-5276. Flagrant and repeated violations — failure 
to pay — Sanction 





1714 CUMULATIVE LIST OF DECISIONS REPORTED 


PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 


FLEMING, JACK B. PVPA Application No. 7400070. Appeal 
application — from Commissioner’s final decision — 
Novelty requirements — failure to satisfy — Board 
review and recommendation — Petition dismissed 
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JANUARY — DECEMBER 1979 
Page 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


CLAIM FOR PAYMENT 


Amount to be determined and paid 


CLASSIFICATION AND PRICING 
Of pooled milk 


DELIVERY 
Meaning of, as defined in the Act 


DIVERTED MILK 
Eligibility of for pooling 


EVIDENTIARY AND ADEQUACY CHALLENGES 


Waiver of 


Failure to adequately argue on brief 


ORDER NO. 2 


Shrinkage provisions of 


ORDER PROVISIONS 
Challenges to 


Challenges to not based on well pleaded factual foundation 


PETITION FOR RELIEF 


Dismissal of 


PRORATA APPROACH 

Change in not retroactive 

Prior actions of the Secretary with respect to found valid 
PRODUCER SETTLEMENT FUND 


Petition to recover from 


Repayments to 


REQUEST FOR RECONSIDERATION 


Denial of 


REPAYMENTS 
Refund ordered for 
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Agricultural Marketing Agreement Act, 1937—Cont. 


SHRINKAGE 


Pro rata approach to 


Effective date of change in 
AGRICULTURAL MARKETING ACT OF 1946 


BRIBERY OF PUBLIC OFFICIAL 


Conviction for 


CONSENT PROCEEDINGS 


Irrelevancy of in litigated proceeding 
FRAUDULENT MISREPRESENTATION 

By deceptive repackaging 
GRATUITIES 


To federal meat grader 


ILLEGAL PAYMENTS 
Authority for 


INTERFERENCE 


With official grader in performance of duties 


REINSTATEMENT 
Of prior order 


SANCTION 


Withdrawal and denial of grading and acceptance services 
for 10 years 


Withdrawal and denial of shell egg grading services for 90 
days — Consent 


Withdrawal and denial of rabbit grading and inspection 
services for 18 months 


USDA SANCTION POLICY 


Purposes of 
ANIMAL QUARANTINE ACT 


DUE PROCESS CONTENTION 
Without merit 
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Animal Quarantine Act—Cont. 


SANCTION 


Revocation of accreditation 


TEST REPORTS 


Falsification of 
ANIMAL WELFARE ACT 


ADMINISTRATIVE PROCESS 
WWGHIAE OE coin ic ec cbc eaten ed cice vue coca Miter lek Lion a sae 


ANNUAL LICENSE FEE 


Failure to pay 


ANNUAL REPORT 


Failure to file 


CHANGE IN BUSINESS ADDRESS 


Failure to give notification of 


EMPLOYEES 


Qualification and number of 


EVIDENCE 


Scope of, with respect to Barlow decision .............00002000ee ee eee e O45 
FEEDING AND CARE 

Inadequacy of 
FEEDING AND HOUSING STANDARDS 


Failure to meet 


HOUSING FACILITIES 
Construction and maintenance of 779, 783, 1090 


PPIGUMMONON OE ES i oar iick Se nid asia Wale Silene eee 345 


INSPECTION 


Extent of and permission for 


LICENSING PROVISIONS 


Failure to comply with 
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Animal Welfare Act—Cont. 


MOTION TO FILE LATE APPEAL 


Denial of 


ORAL HEARING 


Failure to request 


PREMISES 


PRIMARY ENCLOSURES 


Hazardous conditions of 
Of dogs in transit 


Inadequacies of 


PRIOR VIOLATIONS 
Considered in assessing penalty 
Notification of 

RECORDS 


Inadequacies of 


REGULATIONS AND STANDARDS 


Failure to comply with 


Flagrant violation of 


SANCTION 
Fine of $250.00 — Consent 
Civil penalty of $750.00 — Consent 
Revocation of license — Consent 
Civil penalty of $1400 
SmI REM AER cos ge yy accharviog Wicaeeteeeae etme teed a ieia: Wu beecacabab oad 613 


SUITE TOE PULAU des sola isdn ty ciial ve sao kernals, ip ka nce 5 


ITEM TE ENE REMI V I Ts 5 hs, 5) vote Gru aivrss a4 Wk vce are Nisnaeals eiv® punks Gieikeis soos SOO 


EGG PRODUCTS INSPECTION ACT 


FACILITIES AND EQUIPMENT 


Maintenance of 
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Egg Product Inspection Act—Cont. 


NONCOMPLIANCE 


Failure to correct 


PROCESSING PLANT PREMISES 


State of 


REMAND ORDER 


For receiving evidence and for further proceedings 


SANCTION 


Withdrawal of inspection services for 30 days and there- 
after until in full compliance with requirements and 
DUMMIES or Suan cdr ore eRe MAD wr ove el ace mae ee eo eae aeare 191 


FEDERAL MEAT INSPECTION ACT 


APPLICATION FOR INSPECTION SERVICES 


Approval based on unlisted misdemeanor .............000ceeeeeeeecees 380 


COMPLIANCE REPORT 


Source of discovery 


Of conviction, and falsification of application ......................880 


CONSENT ORDER 


Provisions of 


EQUITABLE ESTOPPEL 
MEME DIRE L OTTO oso oc ooiee pind dn oi Kaus intelaa ert eretae eran ee 380 


FELONY 


Conviction for 


Suspended sentence and probation 


FORMATION OF NEW COMPANY 


President and treasurer of 


MISDEMEANOR 


Failure to list on application for services under the Act 


RESPONSIBLY CONNECTED PERSON 


Convicted of felony 


Hiring restrictions of 
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Federal Meat Inspection Act—Cont. 


RESTITUTION 


Full payment to owners of stolen beef 


SANCTION 


Withdrawal and denial of services, as provided ............... cee eueees 380 
HORSE PROTECTION ACT 


ALLEGATION OF VIOLATIONS 


PER MANUINTNIN IG ss 5 oh good <iosccoc ae. Some HS 8 ecko ak Ce RENN 1539 


ON SP Si a OE i 2 ds gt a nee net tae ee ccs 1539 


AMENDATORY LEGISLATION 
Weight and purpose of 


DISMISSAL 


Absence of unlawful actions 


EVIDENCE 


Exclusion of 


Insufficiency of 


PRE-EXISTING CONDITION 


PEM MIG eso ic a Gate vara Ores RACES TERE GO 1 eae ARLE RITA aE eons 402 


SANCTION 
Civil penalty of $500.00 , 1423, 1540 
Civil penalties of $800.00 and $600.00 — Consent 
Civil penalty of $1000 
Civil penalty of $1000 — Consent 
VFA OREO BLO 6: 555 55-5 5 enh See iatnds th oad es daha rnee + 943, 1271 
Civil penalty of $2000 — Consent 
Civil penalty of $2000 and disqualification for five years 
Civil penalty of $3000 and disqualification — Consent 
Civil penalties OF DUZOO sos: ose cae ssc od ov ve ties oO EEA ERTS 506 
Civil penalties of $600.00, $1750 and $400.00 
Civil penalty of $750.00 — Consent 
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Horse Protection Act—Cont. 


SORED HORSE 


Showing andexhibitionof ..... 0.2... ec oe stereo 


UNFAIR COMPETITION 


Sored horse competing with unsored horsesin shows ... 
I £ 


UNLAWFUL ACTIONS 
Absence of 


PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTING 


False and incorrect 


ACCOUNTS AND RECORDS 


BRICONTELINC LE OF THICORTOCE . c.. c-8 ss 0c ucc.k acco ewe aime one 


Page 


3 orKN 200, 506, 667, 669, 


936, 938, 940, 943, 945, 
1159, 1162, 1271, 1423, 
1437 


ha wat are wie wean 1437 


824, 957, 1097 


..... 202, 231, 515, 520, 


952,973, 1094, 1097, 1099, 
1102, 1106, 1109, 1281, 1328, 1560 


ACCOUNTS OF PURCHASE 


False, inaccurate, and misleading 


ACTUAL NET PROCEEDS 


Failure to remit 


ADDITIONAL PROCEEDS 
From resale of consigned livestock 


Failure to remit 


ADDITIONAL PURCHASES 


Discovery of 


Increased bond required 


AGREEMENTS FOR FAVORED TREATMENT 


Entering into, relating to purchase and sale of livestock 


ANNUAL MINIMUM YARDAGE FEE 


Calculation of 


Challenges to 
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Packers and Stockyards Act, 1921—Cont. 
Page 


BONDING REQUIREMENTS 
Failure to comply with 17, 30, 806, 819, 1166, 
1178, 1197, 1324, 1455, 1458, 
1470, 1552, 1555 
BROKERAGE COMMISSIONS 


Acceptance of absent services 27, 1168, 1171, 
1455, 1458, 1470 


CHECKS OR DRAFTS 
Insufficient funds 37, 41, 203, 211, 671, 680, 


682, 952, 973, 985, 1102, 1106, 1114, 
1166, 1186, 1194, 1222, 1452, 1455, 
1461, 1470, 1578, 1563, 1581 
COMPETITION 


Restriction of 


CONSIGNED LIVESTOCK 


Resale same day, at higher prices than purchased for 
CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 


SPOTMNOIMOD ET os eiscank y 0hs wns 5 bs oo Ee 973, 1106, 1112, 1587 


Failure to maintain in conformity with the regulations 413, 821, 973, 1112, 
1186, 1587 


Misuse of 


CUSTOMERS’ SELECTION IDENTIFICATION 


Beef carcasses 


Removal, duplication or alteration of .......... 0... ccc cece ee eee 1572 


DEALER 


ee EE Ef Ara true rap mares rep hae 1550 


Operating while employed by packer as salaried buyer of 
livestock 


Operating without bond 
Reparation awarded against 
DEPOSIT 


Failure to refund 
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Packers and Stockyards Act, 1921—Cont. 


DISMISSAL 


Insufficient basis for decision for either party 


DRAFTS 


Issuance of without express written agreement 


EXTENSION OF CREDIT 
Drafts due on date presented at bank 
Failure to pay when due not present 
FALSE AND DECEPTIVE PRACTICES 


Obtaining money under false pretenses in connection with 
purchase and sale of livestock 


FALSE AND INCORRECT WEIGHTS 


Arbitrary increase of purchase weights 
Accounting on the basis of 

Assessing and collecting on the basis of 
Collecting and paying on the basis of 


Weighing livestock at other than their true and correct 
weights 


FALSE REPORT 


Concealment of true volume of business 


FAVORED TREATMENT 


Grrenmng. Or accapuancedn 1.5 os OS TET TN Aas 30 


FINANCIAL REQUIREMENTS 
Failure to meet 1186, 1324 


FLAGRANT AND REPEATED VIOLATIONS 
ED COTO oi 5 bi ke Seawancedlseosincs accuse coeds bare eee 30 


GIFTS 


Offering of in connection with purchases and sales 1171, 1199, 1283, 1288, 
1291, 1293 


As inducement to purchase or promote ............0 cece cece eee ences 1572 
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Packers and Stockyards Act, 1921—Cont. 


IMPROPER AGREEMENTS OR ARRANGEMENTS 
Entering into 
Operating to defraud or deceive 


Market agency financing packer operation 
IMPROPER PRACTICES 


Permitting employees to purchase consigned livestock for 
Nene TD MRI. oo oe. Gas om ve score Ws RAR a E910 da, < erere se 413, 821 


Operating with salaried buyer in buying and selling live- 
ATICUR ORI COUBNID DGBIG, 5 ices cessincessccsen.cone ciate AACS vk dk sieariel Leis 1094 


Purchasing consigned livestock for own speculative ac- 


1560 
INSOLVENCY 


Current liabilities exceeding current assets 411, 520, 806, 1166, 
, 1194, 1322, 1335, 1452, 


1467, 1584 
INVOICES 


DROW iis TAINS WEINMIA ANT CORTE ooo o6s cg cas ccs oe ic blsisle'ble ele 46 a vee «,0 LOPS OLO 


LINE OF CREDIT 


‘ 


Not obviating compliance with regulations ............. 0.0. ceeeeeeeees 223 


MISREPRESENTATION 


Of origin, purchase price, or acquisition of livestock 


As to purchase or procedure in the acquisition of livestock 
for sale 


NET PROCEEDS 


PE ORG a oct. Silas Vialncds scars we asi A OS Oe 211, 682, 1106, 1560 
Use of for own purposes 


PACKER 


Brokerage commission to absent services 1283, 1288, 
1292, 1293 


1283, 1288, 1291, 1293 
1463, 1467, 1584 


Gifts in relation to purchases and sales 


Operating while insolvent 


PREFERENTIAL PAYMENTS 


Making of, in connection with purchases 
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Packers and Stockyards Act, 1921—Cont. 


PURCHASE CONTRACTS 


Failure to disclose to sellers complete and accurate details 


PURCHASE PRICE 


Failure to pay when due 


RATE ORDER 


Vacation of 


RECORD KEEPING PRACTICES 


Hindrance to audit 


Inadequacy of 


RECONSIDERATION 


Order on 


REINSTATEMENT 


Of prior order 


SALARIED BUYER 
Operation in partnership buying and selling livestock 
SANCTION 
Civil penalties of $100.00 (individuals), $2400(Corp.) ....................30 
Civil penalty $250.00 .... 
Civil penalty of $750.00 
Civil penalty of $3000 
Civil penalty of $2500 
Civil penalty of $25,000.00 — Consent 
COVik PEDAL YOGIC! oi 5's, hI IS oes cin iene vs & 50 27,1099, 1174 
Civil penalty of $2000 1094, 1178 


Suspension until no longer insolvent 


Suspension until in full compliance with bonding require- 
ments 236. 513,678, 1552, 1555 


Suspension for 7 days 
Suspension for 14 days 
Suspension for 20 days 


ESDETIMID TOF CUGHYS 6255. hey. Sta eR Elsa oeeeee 37, 41, 231, 680, 682, 
1094, 1186, 1194 
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Packers and Stockyards Act, 1921—Cont. 
Page 

Suspension for 45 days 973, 1174 
Suspension for 60 days 408, 1102, 
Suspension for 3 months — Consent 
Suspension for 6 months 
Suspension for 6 months 
Suspension for 14 months — Consent 


Suspension until in full compliance with bonding require- 
ments — Consent 


Suspension for 60 days, and thereafter until in full compli- 
ance with bonding requirements 


Suspension for 120 days, and until no longer insolvent 


Civil penalty of $6000 

Civil penalty of $3000 

Civil penalty of $500.00 

Civil penalty of $3000 each — Consent 

Civil penalties of $10,000.000 each — Consent 


Suspension until deficit in custodial account is eliminated 


Consent 
Termunated in supplemental Onder... . 0c g6 5c ccee ps ce seviipes 1587 
Suspension for 45 days 
Suspension for 45 days — Consent 


Suspension for 90 days 


SCALES 


Failure to maintain and to operate in conformity with regu- 
lations 


Failure to test and file reports on 


SCALE TICKETS 


Showing false and incorrect weights 


STOCKYARD REGULATIONS RULE 22 
PERT SAVIO TOO oo 5h 8s 0659 wae BREAN PERL canbe ee 1296 
Validity and reasonableness of 

TRUST FUNDS 


Dissipation and misuse of 


Failure to hold in trust 
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Packers and Stockyards Act, 1921—Cont. 


UNDERPAYMENTS 


Resulting from false sales amounts and freight charges 


UNFAIR AND DECEPTIVE PRACTICE 


Failure to remit additional proceeds gained by resale of con- 
signed livestock at higher prices than purchased for 


UNJUST PRACTICE 


Failure to pay 
By dealer 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


FEY CEONTMEVISONE BTN ROMTEROR 9.0. soe o's ose Sew eave ce boo) elements cal 456, 483, 1594 
MP ASDC LOIONEE os oa occ sna men totete cae eee 569, 716, 752, 1244 
By unloading 

Of partial shipment not constituting acceptance of whole 


Revocation of, justified 


ACCEPTED GOODS 


Value 


Pees to dubiMnit GVIREMOR OL oo 562s se 56S Pee ein eee eae ae 1594 


ACCORD AND SATISFACTION 
WPeANANO: Bis RE Fas i oe 8 Sis s ccask as el'es ele bel e-Riocec aha, wae bee A © ne akg 
1277, 1486 


ACCOUNTING 


Accuracy of 

Advances and deductions, amount due 
Failure to prove incorrect 

Failure to submit 

False and incorrect 


Losses adequately substantiated 


AGENCY 
Established 


Presence of 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
AGENT 


Authority of 440, 705, 903 


Authorized 
Contract valid and binding 
Not liable to third persons 


Not responsible for success of principal’s undertaking 


Terms of sale binding 


AGREED CONTRACT PRICE 


Failure to pay 


AGREED UPON SHIPPING DATE 


Failure to meet 


ALLOWANCE 


By original seller 


For one-half of deduction from gross proceeds nullifying 
claim 


SRE ov iia nee 15 Ala as 0 S Reeb g a aha uaa a anu pe nae teat de 9 
ANSWER 


Failure to respond to 


APPLICATION FOR LICENSE 


Denial of 

Unfit for business under the Act 
Questions 

Failure to answer all truthfully 


ASSESSMENT OF DAMAGES 


Contentions as to 


ASSIGNMENT 


Of court claim 
Failure to prove defense as to 
ASSIGNMENT AGREEMENT 


Novation of original contract 


Not as complete discharge of debt ...............0.005. 
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Perishable Agricultural Commodities Act, 1930—Cont. 


BANKRUPTCY ACT 
Chapter XI 


Plan of arrangement under 


BLACKLEG DISEASE 


Failure to prove presence of in potatoes 


BROKER 


Authority of 

Breach of duties by 

Failure of to remit proceeds 

Failure of to account truly and correctly 

Entitled to freight and handling expenses. .............0 000 e eee eeeeees 855 
Failure to prove breach of duties by 


Failure to prove liability of 


BROKERAGE FEES 


Entitlement to 


BURDEN OF PROOF 


Sustained 


Failure to sustain 


CAUSE OF ACTION 
As to disputed amount not yet present 
Pending court judgment 
CHANGE IN CONDITION 


By processing 


Before notice of rejection 


CHECKS 


Receipt and retention of proceeds of 


COMMERCIAL UNIT 


Failure to establish as to part of goods sold 


COMMERCIAL VALUE 


Absence of, after excessive shrinkage 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Page 


COMMISSIONS 


Agreement on 1609 


CONDITION 


Failure to prove unacceptable 


CONDITION DEFECTS 


Excessive 


CONDITION ON ARRIVAL 


PIMMOUTTUL GOOEY 5.0.5 54:64 cos Sriarwouneatiissitl yan al hein? Oe OAL, 0-0 «+ OME 
Hien Hu temperature, Onions... . .vidicebrydadhwdad seaed wel ss. 760 


CONFIRMATION OF SALE 


Incorrect 


CONSIGNMENT 


After rejection 
For seller’s account 
Diversion and sale 


Failure to prove 


CONSIGNMENT AGREEMENT 


After arrival and inspection 
Implied condition of 


Failure to establish 
CONSIGNMENT SALES 
Net proceeds of 
Failure to pay 
CONTAINER RENTAL 
Failure to prove claim for 


CONTRACT 


Absence of 530, 731, 1147 


Breach of 82, 273, 453, 580, 752, 860, 899, 
1001, 1035, 1346, 1364, 1486, 1594 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Page 


Failure to prove breach of 64, 444, 456, 545, 584 
589, 689, 716, 727, 744, 838, 1359 


Modification of 

Based on misrepresentation 

Full protection agreement 
Weitive taprove Modification of «oo... ......< ae.siserasdceiecthibelte oe 838, 1359 
Failure to negotiate 


Novation of 


CONTRACT OF SALE 
Established, 200 bags onions 


CONTRACT 


Failure to prove breach of 
Recission of, as to second and third shipments 


Valid and binding 


CONTRACT COMPLIANCE 


Burden of proof as to 


CONTRACT PRICE 


Absence of proof as to 
Adjustment of 

Failure to pay 

Balance of 

Modification and payment of 
Offset 


CONTRACT SPECIFICATIONS 


Pemuetocomply With ......:. 0.008 SUIS SO PE ee ae eer aat 1594 
CONTRACT TERMS 


Failure to establish 
Bearing of freight charges 


Burden of proof as to 
Open basis sales 
F.0.b. as to price 
Delivered as to grade 


Subject to adjustment after sale 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Failure to correctly state in confirmation of sale 
Grade, U.S. No. 1 


Failure to prove 


Excusing February compliance may not force acceptance in 


Alteration of 

Delivered sales 

F.o.b. inspection and arrival 
F.o.b. shipping point 


Specified time of shipment 
CONTRACTUAL ARRANGEMENTS 
Agent 
PAB NI MEIN Soon Toros sia saa Sa ao ie ate o 5 ola SN eA OT Teeter ReN ore PTOTE A 899 
CONTRACTUAL OBLIGATIONS 
Satisfaction of 802, 1514 


CORRECTED INVOICE 
Full payment for 
After full payment of erroneous invoice 
COUNTERCLAIM 


Satisfied, in deduction from purchase prices .......... 0.000 e cece eeeeee 71 
Validity of 
PATER ANIC 55,5 4 45 oo 0-c, +0, 0,9 '0,0,0,0-0 SPAT ORe Mate aL OSG Tans 0 ae 


Dismissal for lack of merit 


CREDITED AMOUNT 


Unidentified as to specific transactions 


DAMAGE AND DECAY 
Caused by seller 
Bacterial soft rot, discoloration 
DAMAGE IN TRANSIT 


Apples, freezing 


Improper refrigeration 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Responsibility assumed by trucker 


Buyer not absolved of obligation to pay contract price 


DAMAGES 
Absence of 


Failure to prove 
Failure to show 
Incidental, flowing from breach 


Measure of 273, 301, 453, 541, 
1001, 1023, 1244, 1254, 1346, 
1369, 1486 


DEDUCTIONS OR ALLOWANCES 
Authorized 
Agreement on 
Under protection plan — 
Under protection agreement 
DEDUCTIONS 
Failure to justify .. 
Justified, from gross sales 
TREUCCOED WEEN COMGFALCIOMUS fo oe ccc da ee esen cece enel Seu eeeaee 995 
Proper 
DELAYED PERFORMANCE 
Weather conditions 
Timely notice of 
DELIVERY 
Failure to make 
DELIVERED SALES TRANSACTIONS 
Freight charges and risk of loss borne by seller 
DELIVERED WEIGHT 


UNE RRITRAT, OSMIOUL CDONY go: nid 4s, 4: <0 then Spt aco ds Bu tn bak calla th ea a 995 


DENIAL OF LIABILITY 


Based on prior transaction 
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Perishable Agricultural Commodities Act, 1930—Cont. 


DETERIORATION SUBSEQUENT TO DELIVERY 
Responsibility of buyer 


DISPOSITION 


Failure to account for 
Failure to authorize 


Goods rightfully stored for seller’s account 


DISPUTED AMOUNT 


Payment not required until court judgment 


DIVERSION 


Absent authority 


DIVERSION AND CONSIGNMENT 


Alleged net loss on 


Failure to prove liability for 


DIVERSION AND ATTEMPTED CONSIGNMENT 


After rightful rejection 


Failure to find buyer 


DUMPING 


Absent certificate 261, 456, 469, 557, 
1486 


DUPLICATE PAYMENT 


Retention of 


EFFECTIVE REJECTION 


Failure to make 


ERRONEOUS INVOICE 


Full payment for 


EXCESS PROCEEDS 


Deducted from claimed expenses 


EXCESSIVE DECAY 


After delivery, onions 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Page 
EVIDENCE 


Failure to submit 


Insufficiency of 


EVIDENCE TO THE CONTRARY 


Opportunity to show 


EXPRESS WARRANTY 
Breach of 


FAILURE TO PROSECUTE ACTION 
Dismissal 1237, 1239 


FAILURE TO REJECT 


By sale of partial load mixed vegetables ..............0 0c cece eeu eeees k244 
FAILURE TO SHOW CAUSE 
Dismissal 
FAIR MARKET VALUE 
Determination of 
FALSE AND MISLEADING STATEMENTS 
In application for license 
FELONY 


Conviction for 


FIELD BOXES 


Failure to prove claim for 


FITNESS FOR BUSINESS 


Wanting 


FLAGRANT VIOLATIONS 


Slow payment practices 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay 259, 460, 466, 554, 
693, 695, 883, 910, 1018, 
1021, 1138, 1215, 1404, 1506, 1614, 1618 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
Failure to remit net proceeds 


Misrepresentation 1218, 1220 


FRAUD OR DECEPTION 


Failure to prove 


FREIGHT CHARGES 


Obligation to bear 
Wrongful deduction of 


Not responsibility of purchaser 


FROZEN COB CORN 


Size requirements 


FULL PROTECTION AGREEMENT 
Established 


Implied conditions of 


FUMIGATION 


Of oranges 


Failure to prove guarantee on 


FUNDS COLLECTED 


Failure to remit 


FURTHER ALLOWANCES 


Failure to prove 


GOOD DELIVERY 


URSINAANE DAUR RIE 0 Fi Fete cg gr 5.95.9: sh etiel ov wea w oo lar Ob 453, 844, 1486, 1602 
Made at destination 101, 744 


GRADE REQUIREMENTS 


Failure to meet 


HANDLING, SHIPPING AND STORAGE 


Expenses for 


IMPLIED CONDITON 


Consignment agreement 


Consignee to make prompt and proper resale 
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Perishable Agricultural Commodities Act, 1930—Cont. 


IMPROPER LOADING 
Causing freight charge penalty 


INCIDENTAL DAMAGES 


In connection with resale allowed 


INDEMINFICATION REQUEST 
Against co-respondent 
Untimely filed 
INQUIRY 


Failure to make 


INSPECTION 


Failure to obtain 727, 763 
SCT OR. 5 5. a5 Sa 40 5S oh i eee he Ue en ae ee 1359 
MIGRAITIQLY x soie oi ole ec leins  weeie bd d'e 06 4.6.0 bslcleetele oe en aeedt «eit al ie a aan 


INTERSTATE COMMERCE TRANSACTIONS 


Failure to prove 


INVOICE PRICES 


Failure to pay 


JURISDICTION 


Absence of 
Established 


LOADING 


Improper, on flat bed truck 


LOSS 
Alleged 


Failure to substantiate 
Due to sprouting, onions 
Responsibility of seller 
Of profits claim 
Disallowed 
On resale 


Recovery of 
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Perishable Agricultural Commodities Act, 1930—Cont. 


MARKET NEWS REPORTS 


Measure of damages based upon 
MERCANTABILITY 


Breach of warranty of 


MISREPRESENTATION 


Packing fresh tomatoes in cartons denoting size other than 


Modification of contract based upon 


MODIFICATION OF CONTRACT 


Nullification of 


MONETARY DAMAGES 


Failure to offer proof of 


MUTUAL ASSENT 
Absence of 


NET PROCEEDS 
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